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PER CURIAM.

Paintiff appeds as of right the trid court’s grant of summary digposition in favor of defendant.
We reverse and remand.

On December 24, 1993, plaintiff was shopping in defendant’s grocery store. Plaintiff aleges
that as she approached the milk coolers, she dipped in a puddle of water approximately the size of a
basketbdl, fell, and injured hersdf. After plaintiff fell, she got up to find her husband, who was dso in
the store, to show him where she had falen. Faintiff clams that an employee of defendant saw her fall,
and that when plaintiff and her husband returned to the area of her fal, the puddle had been cleaned up
and a*“caution” sign had been placed nearby.

Defendant moved for summary disposition pursuant to MCR 2.116(C)(10), arguing that the
puddle of water was an open and obvious danger. Thetrial court did not address the open and obvious
clam, but ruled in favor of defendant on the grounds that there was no evidence that defendant knew,
prior to plantiff’s fall, that there was a puddle of water on the floor or that defendant had caused the
water to be on the floor.

We review decisons on motions for summary disposition de novo. Kellogg Co v Dep't of
Treasury, 204 Mich App 489, 492; 516 NW2d 108 (1994). A motion for summary disposition
pursuant to MCR 2.116(C)(10) tedts the factua sufficiency of a clam. We must give the benefit of

* Recorder's Court judge, sitting on the Court of Appeds by assgnment.
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reasonable doubt to and make dl reasonable inferences in favor of the nonmoving party and determine
whether a genuine issue of fact exigs. Skinner v Square D Co, 445 Mich 153, 161-162; 516 NW2d
475 (1994). This Court isliberd in finding a genuine issue of fact. Lash v Allstate Ins Co, 210 Mich
App 98, 101; 532 Nw2d 869 (1995).

Plantiff submitted the affidavit’ of an employee of defendant, which states that in December
1993, coolers in defendant’s meet department were not draining properly, and water was leaking in
front of the meat cases and milk coolers. The affiant dso stated that this condition went unrepaired for
over amonth, and defendant’ s employees were “congtantly” attempting to keep the floor free of water.
In light of this evidence, it was incorrect to grant summary digposition on the grounds stated by the trid
court. Although plaintiff was unsure if the clear substance on the floor was water and did not date
whether she believed the substance had leaked from the mesat coolers, the affidavit provides the factua
bass for the legitimate inference that plaintiff may have dipped in a puddle of water that had collected
on the floor because defendant’s meat coolers may not have been working properly. Based on the
circumgantiad evidence, summary disposition on the grounds that defendant did not have notice of the
condition was improper for two reasons. Firdt, there are questions of fact as to whether the substance
on the floor was water that had collected due to a leaking meet cooler, and if so, whether defendant
knew of the cooler’s propendty to legk, i.e., whether defendant had notice of the condition. Second,
there is a question of fact whether, through negligent maintenance of the coolers, defendant may have
created a dangerous condition. Where a defendant or a defendant’s agents create a dangerous
condition, proof that defendant had notice of the condition is unnecessary. Williams v Borman's
Foods, 191 Mich App 320, 321; 477 NW2d 425 (1991).

Defendant argues that, because plaintiff stated thet if she had looked she would have seen the
puddlie before she fdl, the danger was open and obvious and defendant cannot be held liable. We
disagree.

An invitor's legd duty is to exercise reasonable care to protect invitees from an unreasonable
risk of harm caused by a dangerous condition on the land that the landowner knows or should know the
invitees will not discover, redize, or protect themselves agang. Williams v Cunningham Drug
Sores, 429 Mich 495, 499; 418 NW2d 381 (1988). The open and obvious danger doctrine will cut
off liability if a condition crestes arisk of harm only because the invitee does not discover the condition
if theinvitee should have discovered the condition and redized its danger. Bertrand v Allan Ford, Inc,
449 Mich 606, 611; 537 NwW2d 185 (1995). However, if the risk of harm remains unreasonable,
despite its obviousness, then the circumstances may be such that the invitor is required to undertake
reasonable precautions to protect the invitee. 1d. The open and obvious doctrine does not relieve the
invitor of his generd duty of reasonable care. 1d.

In this case, plantiff aleges that the puddlie was located insde a grocery store near a cooler
containing severd products for sde. In light most favorable to plaintiff, one can reasonably argue that
because a shopper may be distracted by product displays and promotions, or preoccupied with the
search for the desired product, or other thoughts related to the shopping experience as they walk
through the store, it may not be unreasonable for a shopper not to notice a puddle of water on the floor.
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Therefore, we consder it to be a question of fact as to whether plaintiff should have discovered the
puddle of water and redized its danger. Also, even assuming the danger was obvious, we find that
questions of fact would remain as to whether, despite its obviousness, the risk of harm remained
unreasonable and whether defendant should have anticipated the ham and taken reasonable
precautions to protect plaintiff. In other words, even if plaintiff should have discovered the puddle, it
would il be a question of fact whether defendant’ s conduct, under the circumstances as they existed,
was reasonable.

Being liberd in finding a genuine issue of maerid fact and giving the benefit of the doubt to
plantiff, we find that a record might be deveoped that would leave open an issue upon which
reasonable minds might differ. Summary disposition was not proper.

Reversed and remanded for further proceedings. We do not retain jurisdiction.

/9 Gary R. McDonad
/9 William B. Murphy
/9 Michadl F. Sapaa

1 A hearing on defendant’s motion for summary disposition was held on July 24, 1995. At the end of
the hearing, the trid court rendered its opinion. However, the trid court gave plaintiff until August 11,
1995, to file a motion indicating she had discovered new information before it would sign the order
granting defendant’s motion. The affidavit was submitted to the trid court at 7:45 am. on August 11,
1995, dong with a motion objecting to the entry of the order granting summary dispogtion. The trid
court filed the order, dated August 11, 1995, on August 16, 1995.



