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Before: Doctoroff, C.J., and Corrigan and Danhof,” JJ.
PER CURIAM.

This cae aose after plaintiff, Crysa Cabinet Works, Inc., supplied cabinets to
defendant/third-party plantiff Rettle Run Invesment, which was involved in a condominium
development. [Defendant/Third-Party Plaintiff, Rattle Run Development Company, was a joint venture
comprised of Rattle Run Invessment Company ak/a Rattle Run Golf Club, Raitle Run Red EState
Company Ltd, H. Rallin Allen, Edward L. Powers and Fay Knoll. Allen was the presdent of Rattle
Run Invesment Company and a patner in Raitle Run Red Edate Company Ltd] Rattle Run
Investment Company then brought a third-party complaint againg third-party defendants Amos Knall,
Dan Knall, Fay Knoll, Kantz Development Company and First Security Savings, dleging that these
parties had converted the cabinets to their own use. Crystd Cabinet subsequently brought its own
cams agang Amos Knoll, Dan Knall, Kantz Development and First Security, on the basis of the
clams made by Rattle Run Investment Company in its third-party complaint. First Security was
eventualy dismissed from the action by stipulation and order dated November 24, 1993.

On June 11, 1993, Rattle Run Investment Company petitioned for a Chapter 11 bankruptcy in
the Federd Court for the Eastern Didtrict of Michigan. In October 1993, Rattle Run Investment
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petitioned the bankruptcy court for authorization to sell two potential causes of action, one againgt First
Security Savings Bank, and the other againgt “various former officers and directors of the Debtor for
breach of gtatutory and common law fiduciary obligations” The remaining “Rattle Run” companies,
induding the joint-venture Rettle Run Development, remained solvent.

On December 14, 1993, Crystd Cabinet obtained a consent judgment againgt Rattle Run
Investment, Rettle Run Real Estate and H. Rollin Allen in the amount of $15,000. Contemporaneoudy,
Rettle Run Investment and Rattle Run Development obtained a $15,000 judgment against Amos Knall,
Fay Knoll, Dan Knoll and Kantz Development.*

The dispute in Docket No 177042 centers around Rattle Run Investment Company’s [the party
in bankruptcy] sde of its assets, in particular, its sde of potentid causes of action it had againgt Dan A.
Knoll, Amos Knall, Fay Knoll, Kantz Development Corp, and Kathy Powers.

In March of 1994, the bankruptcy court approved Rattle Run Investment Company’s petition
to sl its potentid causes of action againgt First Security Savings Bank, Amos Knall, Dan Knoll, Kantz
Building Co, and Kathy Powers. On May 4, 1994, the parties reached a settlement agreement and an
agreement for sde. For $150.00, Dan Knoll purchased Rattle Run Investment Company’s right to
bring a cause of action againgt Dan A. Knoll, Amos Knall, Fay Knoll, Kantz Development Corp, and
Kathy Powers. On May 12, 1994, the bankruptcy court approved and adopted the settlement
agreement.?

On May 18, 1994, Dan Knoll moved in the St. Clair Circuit Court for entry of an order
dismissing and holding as satisfied any and dl clams Rattle Run Investment Company had or may make
againg Amos Knall, Fay Knoll, Dan Knoll and Kantz Development Corp. On the apparent assumption
that the settlement of May 4, 1994, embodied an agreement to sell the judgment that was entered
agang third-party defendants, the trid court granted Dan Knoll’s motion. On June 10, 1994, Rattle
Run Investment Company moved for reconsderation of the order, arguing, as it did a the origind
hearing, that the parties agreement pertained only to potential causes of action and not to the judgment
for $15,000 which had previoudy been entered on December 14, 1993. The court denied this motion,
and Rattle Run Investment Company now appeds.

The appeal in Docket No 181125 arises out of the following facts: On January 19, 1994,
Crysd Cabinet requested a writ of execution againg Rattle Run Development, Rattle Run Investment,
Rattle Run Red Edtate and H. Rollin Allen that was issued on that date. Thetrid court denied Crystal
Cabinet’s motion to garnishee the law firm with which Allen was associated because the law firm owed
no money to Allen. Crysta Cabinet then sought a writ of non-periodic garnishment on the Comerica
Bank accounts of Rettle Run Development, Rattle Run Red Edtate, Rattle Run Investment and H. Rallin
Allen, relying on the $15,000 judgment that was entered againg those entities on December 14, 1993.
Although none of the “Rattle Run” corporations had any accounts at Comerica, an account existed with
the bank under the name of H. Rallin Allen. However, Allen filed amotion to quash the garnishment of
the Comerica account, contending that the funds in the garnished account were not his persond funds,
but were being held for his clients. Citing Allen’s gtatus “as an officer of this court,” the tria court



accepted his unsworn gtatement that the funds belonged to his clients. The trid court thus granted
Allen’s motion to quash garnishment. Crystal Cabinet now apped s that decision.

The clamsin Docket Nos 177042 and 181125 were consolidated for purposes of appedl.
I

In Docket No. 177042, plaintiff argues that the trid court erroneoudy found that its claims
againg third-party defendants Amos Knoll, Fay Knoll, Dan Knall and Kantz Development had been
purchased by Dan Knoll in a settlement agreement arising out of plaintiff’s bankruptcy proceedings. In
paticular, plantiff agues that the December 14, 1993, judgment is a separate asset from any potentia
cause of action and that the bankruptcy documents demonstrate that only potential causes of action
were sold to Dan Knoll. We agree.

Upon review of the motion for authorization to sl causes of action, the order authorizing the
sde and the settlement agreement between the parties, we conclude that the December 14, 1993,
judgment was not included in the sdle. In the motion for authorization submitted on October 15, 1993,
the parties referred to transaction as a sde of a “potentid action,” and in the settlement agreement
entered on May 4, 1994, the parties described it as a “right to bring a cause of action.” Both
characterizations suggest that what was being sold was the right to bring suit in the future. These
documents thus support the conclusion that the parties did not sdll the right to the judgment from any
action then pending. Consequently, the trid court erred in gpparently deeming the December 14,
1994, judgment againgt third-party defendants to be included in the sdle of any potentia actions to Dan
Knoall. Accordingly, we find that the trid court abused its discretion when it denied plaintiff’s maotion for
reconsderation. Cason v Auto-Owners Ins Co, 181 Mich App 600, 609; 450 NwW2d 6 (1989). The
$15,000 judgment, obtained by Rattle Run Investment Company againgt Amos Knall, Fay Knoll, Dan
Knoll and Kantz Development remains vaid and enforcegble.

In Docket No. 181125, Crystal Cabinet argues that the trial court erroneoudy determined that
the funds in defendant H. Rollin Allen’s checking account at Comerica Bank were not his persond
funds, but rather a trust account containing money beonging to Allen's clients. Crystd Cabinet thus
argues that the trid court erred in ordering that its garnishment on the account be quashed. We find that
the trial court's decision regarding the nature of Allen’s account was not based on proper evidence.
Accordingly, we remand as to thisissue.

The trid court conducted two hearings regarding whether it was proper to garnish the account.
At the first hearing, Crysta Cabinet stated that the account was not a trust account for Allen’s clients
because Allen had used the account for his persond use. In support of this, Crysta Cabinet submitted a
copy of a $200.00 check from the account which went to pay Allen’'s appellate fee for Docket No
177042. The check designated the account as “H. Rollin Allen Trustee, H. Rollin Allen Trugt.”
Further, Crystal Cabinet presented evidence that Allen drew $5,966.00 out of the account, payable to
cash, and wrote a $41,606.81 check from the account, payable to himsdlf. Allen asserted that the



funds in the account were held in trust for his clients and that the checks for $5,966.00 and $41,606.81
were invested on behdf of clients. Allen claimed that the $200.00 he used from the account was owed
to him by one of hisclients. Allen faled to present documentary evidence that the funds in the account
belonged to his dients, and he admitted that the account was not an IOLTA as required by the
Michigan Rules of Professona Conduct (MRCP) 1.15(d)(1).2 Accordingly, the trid court adjourned
the mation for two weeks, dlowing Allen to provide documentation showing that the funds did not
belong to him.

Following the first hearing, Allen filed a supplementa brief, again sating that “[t]he $5,966.00
and the $41,606.81 were not withdrawn for the benefit of the undersigned but were for the benefit of
the contributors of the money.” Similarly, he maintained that the $200.00 filing fee was owed to him by
aclient. However, in support of his brief and at the second hearing, Allen again falled to support his
clamswith documentation. At the second hearing, Allen again indicated that “this money comesin from
various sources, from clients and trusts for pass through.” Allen stated that the money currently in the
account was ready to be disbursed, but, because of the garnishment, the funds could not be removed.
After Allen admitted that the account was not an IOLTA, the trid court stated to Allen, “You're
representing as an officer of this Court that the money in that account is not your money?”  Allen
replied, “ Absolutely not.” Following this, the trid court promptly granted Allen’s motion to quash.

The trid court’s order granting Allen’s motion to quash garnishment was gpparently based
solely on Allen’s representation, as an officer of the court, that the funds were not his.  Pursuant to
MCR 9.103(A), an atorney is to be entrusted with professona and judicid matters and to ad in the
adminidration of justice. In re McWhorter, 449 Mich 130, 137; 534 NW2d 480 (1995) (opinion by
Brickley, C.J). An attorney has a duty of candor toward the courts pursuant to MCR 9.103, 9.104;
MRPC 1.2, 3.3 and 8.4. In re Contempt of Calcutt, 184 Mich App 749, 762; 458 NwW2d 919
(1990). Although we believe that an attorney, as an officer of the court, would not be inclined to lie, the
essence of the adversary process is not to discover perjury, but rather to reved the truth. People v
Reed, 393 Mich 342, 352-354; 224 NW2d 867 (1975).

In Reed, the trid court had accepted the attorney’s statement as factua based solely on the
attorney’ s status as an officer of the court. Id. at 352. Thetrid court stated, “if [the attorney] smply
tells me — and | wouldn’t even have him sworn — if he tells me he had no such communication, the Court
will accept that without any more” 1d. at 352 n 3. The Michigan Supreme Court found that the tria
court erred in faling to dlow the defendant to cross-examine the attorney regarding his satement. 1d. at
354. The Court found that the prevention of cross-examination deprived the opposing party of a
vauable tool for discovering the truth.. 1d. Although Reed isacrimind case, “full discovery is a benefit
to the truth-seeking function of any tribund.” Chrysler v Department of Civil Rights 117 Mich App
95, 104; 323 NW2d 608 (1982).

We find that the truth-seeking function of the tria court would have been better served had the
trid court relied on admissble evidence other than the unsworn statement of Allen. Though Allen was
an officer of the court, and thus had a duty of candor, we believe that he faled to present sufficient
evidence to support hismation. In compliance with the adversary system, Crystal Cabinet had aright to
cross-examine Allen as to the nature of the account and to conduct full discovery into the matter. Reed,
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supra; Chryder, supra. Accordingly, we find that the trid court erred in basing its order quashing
garnishment solely on Allen’s unsworn statements.  We thus remand for a full hearing and for a
determination of whether the fundsin the Comerica account in question belong to Allen. If the funds are
found to belong not to Allen but to his dlients, the motion to quash garnishment should be granted.

Upon remand, the trid court should base its determination on properly sworn testimony, documentation,
and any other admissible evidence.

Reversad in part and remanded in part.

/9 Martin M. Doctoroff
/s Maura D. Corrigan
/9 Robert J. Danhoff

! Although this Court was not provided with atranscript of the December 14, 1993, proceedings, Rattle
Run Invesment dleges that H. Rallin Allen consented to a judgment againg himsdf, Rattle Run
Development, Rattle Run Investment and Rattle Run Red Edtate, and smultaneoudy to a judgment on
behdf of Ratle Run Invesment [the party in bankruptcy] againg Amaos Knoll, Fay Knoll, Dan Knall
and Kantz Devel opment.

2 At the same time, H. Rollin Allen agreed to purchase from Ratle Run Investment Company, for
$1,000.00, the right to bring a cause of action againgt Firgt Security Savings Bank. The bankruptcy
court also approved this transaction.

% Pursuant to the MRPC, a lawyer must keep his dlient’s funds in an IOLTA (Interest On Lawyer’s
Trust Account). MRCP 1.15(d)(1) providesin part:

Except as st forth in paragraph (d)(2), a lawyer who or a law firm which
receives client funds shal maintain a pooled interest-bearing trust account for deposit of
client funds, other than advances for costs and expenses, which at the time of receipt
and depost the lawyer or law firm reasonably anticipates will generate $50 or less in
interest during the period for which it is anticipated such funds are to be held.



