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PER CURIAM.

Hantiff gopeds by right an order granting defendant Willie Midds motion for summary
disposition pursuant to MCR 2.116(C)(10).> We afirm.

This matter arises out of an armed robbery. Midds, a police officer who was off-duty at the
time, observed three men attempt to carjack a vehicle. Midds identified himself as a police officer and
ordered the three men to stop but they attempted to flee. Midds shot a them, killing plantiff's
decedent.

The United States Supreme Court considered a police officer’s use of deadly force against a
fleeing fdon in Tennessee v Garner, 471 US 1; 105 S Ct 1694; 85 L Ed 2d 1 (1985). The Garner
Court concluded that deadly force “may not be used unlessiit is necessary to prevent the escape and the
officer has probable cause to believe that the suspect poses a significant threat of death or serious
physica injury to the officer or others” Garner, supra at 3.

Where the officer has probable cause to believe that the suspect poses a threat of
serious physcd ham, ether to the officer or to others, it is not conditutiondly
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unreasonable to prevent escape by using deadly force. Thus, if the suspect threatens
the officer with awegpon or there is probable cause to believe that he has committed a
crime involving the infliction of serious physcd harm, deedly force may be used if
necessary to prevent escape, and if, where feasble, some warning has been given.
[Garner, at 11-12.]

In Graham v Connor, 490 US 386; 109 S Ct 1865; 104 L Ed 2d 443 (1989), the Court
consdered the proper condtitutional standard for claims of use of excessve force by palice officers.
The Graham Court held at 397:

As in other Fourth Amendment contexts, however, the “reasonableness’ inquiry in an
excessve force case is an objective one: the question is whether the officers actions are
“objectively reasonable’ in light of the facts and circumstances confronting them,
without regard to their underlying intent or motivation.

The Graham Court cautioned that “proper application” of this reasonableness standard “requires
careful attention to the facts and circumstances of each particular case, including the severity of the
crime at issue, whether the suspect poses an immediate threet to the safety of the officers or others, and
whether heis actively resisting arrest or attempting to evade arrest by flight.” Graham, at 396.

Recent decisions of this Court have found the Garner standard applicable to the use of force by
police officers. People v Hampton, 194 Mich App 593, 597; 487 NW2d 843 (1992); Washington v
Sarke, 173 Mich App 230, 238; 433 NW2d 834 (1988). This Court has aso stated that “the
determination of reasonable force hinges upon the facts of the particular case and [ig] thus a question for
thejury.” Alexander v Riccinto, 192 Mich App 65, 69; 481 NW2d 6 (1991).

Here, thetrid court granted Midds motion for summary disposition on the following basis:

This Court is of the opinion that at the time Officer Midds fired that shot, he had
probable cause to bdieve that afelony was being committed by three individuads, one of
whom was plaintiff[’s| decedent, . . . and that a that time he was firing in the protection
of himsdf or a a minimum for the protection of other individuas who might have been
injured by the dangerous acts that these three individuals were committing.

This Court reviews decisons on mations for summary disposition de novo to determine if the
moving party was entitled to judgment as a matter of law. Sehlik v Johnson (On Rehearing), 206
Mich App 83, 85; 520 NW2d 633 (1994).

MCR 2.116(C)(10) permits summary dispodtion when, except for the amount of
damages, there is no genuine issue concerning any materid fact and the moving party is
entitled to [judgment] as a matter of law. A court reviewing such a motion must
congder the pleadings, affidavits, depositions, admissons, and any other evidence in
favor of the opposng party and grant the benefit of any reasonable doubt to the
opposing party. [Id]

-2-



Plantiff rases severa issues that she contends made summary digposition ingppropriate here.
Firg, she contends that the car-jacking victim’'s testimony contradicted Midds testimony that he saw
one of the perpetrators draw a gun on the carjacking victim. Midds testified that he saw one of the
perpetrators point a gun at the carjacking victim and that when he approached them, this perpetrator
turned the gun toward Midds and the other two reached into ther clothing as if reaching for wegpons.
The carjacking victim testified that he did not see a gun drawn. However, the victim aso testified that
he saw that two of the men were carrying guns in their waistbands and that he only could only see their
backs at the time Midds approached them. Two other witnesses aso indicated in their police
datements that the three men kept their hands a their waists as if they had guns. One of the three
perpetrators sated in his guilty plea that he did, in fact, have a gun on him a the time of this incident.
Accordingly, while there is a factud dispute whether a gun was drawn on the carjacking victim, there is
no factua dispute that the perpetrators appeared to be armed and that at least one of them was, in fact,
amed. Even if we assume that no gun was drawn, Midds had probable cause to believe that the three
men “posgd] athreat of serious physical harm” and were attempting to commit “a crime involving the
infliction of serious physcd harm” and that, accordingly, he could use deadly force to prevent their
escape. Garner, supra at 11-12.

Second, plaintiff clamsthat there isafactuad dispute regarding whether decedent was shot from
the front or from the back. Specificdly, she clams that expert testimony indicated that Midds shot
decedent in the back. This conflicts with the conclusion of the medica examiner that the bullet entered
decedent’s chest. Any factud dispute regarding this issue is not materia to the issue on apped, because
under the circumstances here, Midds could appropriately use deadly force to prevent the escape of any
of the perpetrators.

Third, plantiff focuses on Midds depostion testimony that the bullet hit decedent, rather than
the perpetrator holding the gun, by “mistake.” In his deposition, Midds stated that he amed for the
perpetrator whom he clams drew the gun but hit decedent ingtead. In an affidavit, Midds clarified that
when he fired the shat, the three men were close to each other and accordingly dl within his fied of fire,
He daed that he bdieved he was judtified in the use of deadly force againg al three of them and
accordingly accepted decedent and the third perpetrator as “ secondary targets’ when he fired the shot.
As concluded above, Midds was entitled to use deadly force againg dl three perpetrators under the
circumstances a issue. Midds' testimony that he hit decedent rather than the perpetrator he was aiming
for does not diminish the judtification to use deadly force againg dl three perpetrators under the
circumstances.

None of the issues argued by plaintiff rase a genuine factud issue that is materid to the issue
whether Midds was judtified in using deadly force here. Even granting the benefit of any reasonable
doubt to plaintiff, the trial court properly granted summary disposition to Midds. It is undisputed that
Midds personaly observed the three perpetrators stedling a tape recorder and attempting to steal a car
from a present victim; that the perpetrators appeared to be carrying weapons,; and that the perpetrators
attempted to escape when Midds identified himsdf as a police officer. Further, there is subgtantia
evidence that at least one of the perpetrators gppeared on the verge of actudly directing his weapon
toward the carjacking victim or Midds. Based on these facts, Midds fired his gun only after he
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reasonably believed that the three men were attempting to commit a crime that threstened the immediate

infliction of physica harm to the carjacking victim or to Midds. Graham, supra at 396; Garner, supra
at11.

Accordingly, we affirm the trid court order granting Midds motion for summary disposition.
Affirmed.

/4 Clifford W. Taylor
/9 Stephen J. Markman
/9 Paul J. Clulo

! Stanley Knox was dismissed from this action by an April 26, 1995, order. On October 3, 1995, the
parties stipulated to an order dismissing the matter with prgudice, on condition that the case be
reinstated againg the City of Detrait if defendant Midds moation for summary dispostion was reversed
on appeal.



