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In this consolidated case, plaintiffs, Estate Developers 11, Inc., and Charles and Katherine
Korpack, separately appea as of right from the tria court’s order granting judgment for defendants

following abench trid. We affirm.

* Circuit judge, Stting on the Court of Appedls by assgnment.
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On December 28, 1988, Charles and Katherine Korpack purchased 293 acres of land in
Argentine Township. Eighty of these acres are the subject of this litigation. 1n 1990, Mr. Korpack
obtained an Argentine Township zoning map which reveded that the entire eighty-acre tract at issue was
zoned for resdentia multiple, or “RM” use. The officid zoning description provided that “[d]ll that part
of the NW 1/4 and SW 1/4 of Sec. 25 lying southeasterly of Silver Lake Road and North [sic] of Glen
Hait and east of Lobdell Road” was zoned for residentia multiple use.*

The Korpacks then entered into an option contract to sdll the eighty acres to a red edtate
developer, provided that the developer could obtain township officids permission to construct a mobile
home park on the property. In January 1991, the developer presented a preliminary Ste plan to the
Argentine Township Board of Trustees, which denied the plan. On February 25, 1991, Mr. Korpack
attended another Township Board of Trustees meeting, a which the board sated that the existing
zoning map did not accurately reflect the true zoning satus of the eighty acre parcd. The board
interpreted the zoning description to extend the Glen Hatt Road line across the eighty acres. Thus, only
the portion of the eighty acres located north of this line was zoned for resdential multiple use, and the
rest of the land was zoned for single-family residentia use. The board’s amendment to the zoning map
had the effect of reducing the area of the eighty acres that defendants believed to be zoned “RM” by
goproximately one-third. However, the zoning description of the property was not changed, but merely
clarified.

The Korpacks then entered into an option contract with Estate Developers |1, Inc., to sel the
eighty acres, provided that Estate Developers could obtain sufficient sewer capacity to service amobile
home development on the entire eighty acres and that the “zoning dispute” concerning the property
could be resolved. Estate Developers developed a preliminary site plan for the mobile home park and
received the required approvas from the Genesee County Road Commission, the Genesee County
Hedth Department, and the Genesee County Drain Commissioner. However, the Argentine Township
Planning Commission denied the plan on May 5, 1993, citing that some of its reasons for the denid
were “[n]o sewer capacity, a zoning conflict, traffic, burden on the schools, [and] water tables” The
Argentine Township Board of Trustees subsequently ratified the planning commission’s decison to deny
Egtate Developer’s preiminary Ste plan and cited, among other consderations, the township’s lack of
sewer cgpacity for such a development and the fact that the eighty acres zoning designation did not
alow for the congtruction of a mobile home park on the entire parcel.

Haintiffs then filed their “Complaint for Declaratory Rdlief, Prdiminary Injunction, Permanent
Injunction, and Damages’ and pleaded five different grounds of recovery. In Count I, plaintiffs aleged
that the eighty acres of land were zoned “RM” and that defendants illegaly rezoned the portion of the
lot located south of the Glen Hatt Road line. Plaintiffs also dleged that there were adequate sewer tap-
ins available for a 307-unit mobile home park to be built on the eighty acres. Plaintiffs thus requested
the trial court to declare the eighty acres as zoned “RM” and to direct defendants to award al sewer
tap-ins on a firg-comeffird-serve bass. In Count IV, plaintiffs sought damages and attorneys fees
pursuant to 42 USC 1983 on the basis that defendants actions congtituted a taking of their land in
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violation of their Ffth and Fourteenth Amendment due processrights. Lastly, plaintiffs dleged in Count
V tha the “rezoning” of the eighty acres and the denid of sewer tap-ins condtituted an impermissible
taking of their property in violaion of the Ffth Amendment of the United States Congtitution and Article
10 of the Michigan Condtitution.

Paintiffs firs argue that the trid court erred in granting their motion for summary disposition
pursuant to MCR 2.116(C)(8) and (C)(10) asto counts IV and V of their complaints. We disagree.

A moation for summary disposition under MCR 2.116(C)(8) tests the lega sufficiency of aclam
by the pleadings done; dl well-pleaded factud dlegations are taken as true, as well as any reasonable
inferences or conclusions that can be drawn from the dlegations. Simko v Blake, 448 Mich 648, 654;
532 NW2d 842 (1995); Marcelletti v Bathani, 198 Mich App 655, 658; 500 NW2d 124 (1993).
The motion should be granted only where the clam is so clearly unenforceable as a matter of law that no
factud development could possibly justify recovery. Wade v Dep’t of Corrections, 439 Mich 158,
163; 483 NW2d 26 (1992); Petersv Dep't of Corrections, 215 Mich App 485, 487; 546 Nwad
668 (1996).

A moation for summary disposition pursuant to MCR 2.116(C)(10) tests the factua support for
a dam. Porter v Royal Oak, 214 Mich App 478, 484; 542 NW2d 905 (1995); Panich v Iron
Wood Products Corp, 179 Mich App 136, 139; 445 NW2d 795 (1989). In deciding such a motion,
the tria court must consider the pleadings, depositions, affidavits, admissons, and other documentary
evidence, MCR 2.115(G)(5), and must give the nonmoving party the benefit of every reasonable doubt.
Radtke v Everett, 442 Mich 368, 373; 501 NwW2d 155 (1993); Porter, supra a 484. Although the
court should be liberd in finding genuine issues of materid fact, summary disposition is gppropriate when
the party opposing the motion fails to provide evidence to establish a materid factud dispute. McCart
v J Walter Thompson USA, Inc, 437 Mich 109, 115; 469 NW2d 284 (1991); Mascarenas v Union
Carbide Corp, 196 Mich App 240, 243; 492 NW2d 512 (1992).

A 8§ 1983 action may be brought to recover civil damages for a Fourteenth Amendment
substantive due process “takings’ clam, Electro-Tech, Inc v Campbell Co, 433 Mich 57, 76-79; 445
Nw2d 61 (1989), in which a party seeksto prove that azoning ordinance diminishes property vaue so
much that the ordinance amounts to a taking by eminent domain without due process of law. Pearson v
Grand Blanc, 961 F2d 1211, 1215-1216 (1992). Likewise, a plaintiff may bring a 8 1983 suit on
Substantive due process grounds to challenge an application of a zoning ordinance that is arbitrary and
capricious, having no subgtantid relation to the public hedth, safety, mords, or generd wdfare. 1d,;
Electro-Tech, supra at 76-77. However, plantiff must obtain afind decison regarding the application
of the zoning ordinance to his property before he may raise these due processissues. 1d. at 87-89.

In the present case, there is no record evidence that plaintiffs sought a variance of the gpplicable
zoning ordinance before bringing their 8 1983 action. See Id. a 82. Further, the plan defendants
rgected was a preliminary ste plan that was consdered unacceptable for severd specific reasons.

-3-



Fantiff may not chalenge defendants rgection of this plan until either they or the developers submit a
find gte plan that addresses each basis on which the preliminary plan was rgected. Because plaintiffs
faled to seek a variance or submit a find dte plan, the suit is unripe and summary disposition on these
countsin favor of defendants was proper.

Likewise, the trid court correctly dismissed the 8§ 1983 clams that plaintiffs based on
defendants denid of sewer tap-ins. Defendants never had an opportunity to review afina Ste plan for
Esate Developers proposed mobile home park. Because defendants rgected a mere preiminary
congtruction proposa on many bases, this Court has no way of determining how and to what extent, if
any, defendants failure to grant Estate Developers request for sewer taps adversely affected plaintiffs
condiitutiond rights.

Furthermore, the trid court did not er in dismissng plantiffs Count V, which pleaded
regulatory takings clams under both the federal and state condtitutions. See US Congt, Am V; Congt
1963, art 10, 8§ 2. In regulatory takings cases, plantiff must establish that a find administrative decison
has been made in relation to the disputed governmenta action and his property. Lake Angelo
Associates v White Lake Twp, 198 Mich App 65, 71-72; 498 NwW2d 1 (1993). Based on their
pleadings and documentary evidence submitted to the trid court, plaintiffs cannot successfully bring a
takings clam to chalenge the zoning ordinance as applied to the Korpacks property because they
cannot show that defendants made a final decision regarding the use of the property. Specificdly, they
did not establish that they sought a zoning variance that was denied. As to the sewer tap-insissue,
plaintiffs were congtrained to plead that Estate Developers had submitted afina Site proposal and that it
had been denied because adequate sewer tap-ins were unavallable. Asthey sand, plaintiffs pleadings
and documentary evidence merely show that Estate Devel opers submitted a preliminary site plan which
defendants denied for a plethora of reasons. Hence, it isimpossble for this Court to accurately gauge
whether and to what extent the denia of sewer tap-ins adversdly affected plaintiffs condtitutiond rights.

Moreover, in a regulaory tekings case, to determine whether plaintiffs were denied dl
economicaly viable use of their land, a comparison of the “before’” and “after” property values must be
made. See Volkema v Dep’t of Natural Resources, 214 Mich App 66, 71; 542 NW2d 282 (1995).
Without evidence of the actua before and after value of the Korpacks' land, the trid court was unable
to determine if there had actudly been a regulatory taking of the property as recognized under the ate
and federd conditutions. In light of these congderations, the tria court was correct in granting
defendants motion for summary dispostion.

Next, plantiffs contend that the tria court abused its discretion by denying plantiff’s leave to
amend their pleadings to add daims dleging a violation of ther rights under Article |, § 17 of the
Michigan Congtitution. We disagree.

We review a trid court’s denid of leave to amend pleadings for an abuse of discretion.
International Brotherhood of Electrical Workers, Local Union No 58 v McNulty, 214 Mich App
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437, 448; 543 NW2d 25 (1995). In certain circumstances, however, MCR 2.116(1)(5) requires the
trial court to give the parties an opportunity to amend their pleadings as provided by MCR 2.118,
unless the evidence before the trid court shows that amendment would not be justified. Weymers v
Khera, 210 Mich App 231, 240; 533 NW2d 334 (1995). Futility is one reason why amendment is not
judtified. Id.

An amendment is futile when, ignoring the subgtantive merits of the dam, it is legdly insufficient
on its face. McNees v Cedar Springs Stamping Co, 184 Mich App 101, 103; 457 NW2d 68
(1990). Whether the facts dleged by the party proposing amendment are sufficient to Sateaclamisa
question of law. Id. at 104. This Court decides questions of law de novo. Cardinal Mooney High
School v Michigan High School Athletic Ass'n, 437 Mich 75, 80; 467 NW2d 21 (1991). Whether
the facts are as the party proposing amendment claims them to be is a question reserved for the trier of
fact. McNees, supra.

We hold that the trid court properly denied plaintiffS motion to amend ther pleadings to add
clams for violation of ther date substantive due process rights.  Contrary to plaintiffs dam, the
Michigan Condtitution provides no greater due process rights than guaranteed by the United States
Condtitution. Gora v Ferndale (On Remand), 217 Mich App 295, 301; 551 NW2d 454 (1996).
Thus, since the trid court had dready granted summary dispostion for defendants on plaintiffs federd
due process arguments, the trid court correctly denied plaintiffS motion to add state due process
cdams. The sought-after amendment was dso futile because the due process clams would not have
been ripe for judicid resolution. Indeed, defendants never made a find determination regarding the
permitted uses of the land in question. Lake Angelo Associates, supra at 73.

A%

Findly, plaintiffs argue that the trid court erred in considering paragraph 31B of Count | of their
complaint as a clam for mandamus relief and granting defendants motion for involuntary dismissa on
thisbass. We disagree.

Where aparty couches a complaint as an action for declaratory judgment, but asks for atype of
relief that would force the court to direct Sate officidsto perform an dlegedly satutorily mandated duty,
the trid court may permissibly look to the true nature of the relief requested and andlyze the clam under
mandamus principles. See Ferency, supra at 685-686. Mandamus is an extraordinary remedy and is
appropriate only when there is no other remedy, legd or equitable, that might achieve the same result.
Tuscola Co Abstract Co, Inc v Tuscola Co Register of Deeds, 206 Mich App 508, 510; 522
NW2d 686 (1994). Issuance of awrit of mandamus is only proper where (1) the plaintiff hes a clear
legdl right to performance of the specific duty sought to be compelled, (2) the defendant has the clear
legd duty to perform such act, and (3) the act is minigerid, involving no exercise of discretion or
judgment. Id. at 510-511. Whether the trid court was correct in finding that plantiffs clam was
actudly a mandamus action is a question of law. See Ferency v Secretary of Sate, 139 Mich App
677, 683; 362 NW2d 743 (1984). Questions of law are reviewed de novo on appeal. Cardinal
Mooney High School, supra.
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Here, paragraph 31B of plaintiffs complaint Sates:

WHEREFORE, Raintiffs pray that this Honorable Court enter a Declaratory
Judgment asfollows:

B. That Defendants shal not award, reserve, or save any sewer tap-
ins, and dl sewer tap-ins be granted on afirg-comefird-serve
basis. ...

After examining this portion of plaintiffs complaint, thetrid court Sated:

B, that defendant shall not award, reserve or save any sewer tap-ins, and dl
sewer tap-ins should be granted on a first come, first serve bass. That to me is the
subject again of relief sought in Counts Two and/or Three which is in effect a disguised
request for mandamus which the Court declines to grant for the reasons previoudy
stated.

Thetrid court refused to grant plaintiffs request for mandamus rdlief because it could not find any clear
legd duty on the part of defendants to issue sewer tap-insto plantiffs, nor any clear legd right to sawer
tap-ins on plantiffs part. Additiondly, the trid court Sated that plaintiffs had failed to exhaust their
adminigrative remedies by regpplying to defendants for alesser number of sewer tap-ins.

Because paragrgph 31B of plaintiffS complaint clearly requested the trid court to force
Argentine Township officids to perform an dlegedly mandatory duty, the trid court was correct in
viewing this portion of plaintiffs suit as amandamus action. Plaintiffs do not address whether, in light of
mandamus principles, dismissal of this Count was proper. However, we note that plaintiffs falure to
pursue other avallable adminidtrative remedies was a proper bass on which to dismiss plantiffs
mandamus action, since plaintiffs were unable to show that no other equitable or legd remedies were
available to them. Accordingly, we &firm the tria court’'s grant of involuntary dismissa in favor of
defendants asto plaintiffs dam for mandamus rdlief.

Affirmed.

/9 Henry William Ssed
/9 Richard Allen Griffin
/9 Michadl H. Cherry

! There was some ambiguity between the zoning map and the zoning description of the property. Glen
Hatt Road ran perpendicular to and actudly ended at the western boundary line of the eighty-acre
portion of the Korpacks land. Hence, if the Glen Hatt Road line were extended across the eighty
acres, only that portion of the land lying north of this line would be zoned for resdentid multiple use.
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The portion of the eighty acreslocated south of the line would be zoned for sngle-family resdentid use,
aswas most of the land surrounding the eighty acres at issue.



