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PER CURIAM.

Paintiff appeds a judgment entered on a jury verdict in defendants favor in this condemnation
proceeding in which plaintiff brought suit for condemnation to obtain an easement involving a portion of
defendants commercid property. The jury awarded defendants $154,165.43 for just compensation,
as well as damages for inverse condemnation, tregpass and intentiond infliction of emotiond distress.
Only the just compensation award is chalenged on gpped. Haintiff chalenges the admisson of
defendants expert’s testimony regarding comparable values and the denia of its motion for directed
verdict, as well as the trid court’s excluson under MRE 408 of an opinion of defendants expert given
during the course of settlement negotiations with plaintiff. \We affirm.

Defendants caled Eugene Chandler, Jr., astheir expert. Chandler testified that he conducted a
physica ingpection of defendants property. He opined that defendants property, which he described
as “a corner parce with frontage on two main roads with full City services—water, sewer, gas,
concrete curb, sidewalk, and street lighting—" was “an excellent commercia property.”

Chandler explained that he used the market approach, rather than the cost or income approach,
in his gppraisal, and described that approach as
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a value approach which is aresult of a search of market data of sold properties, which
are good subgtitutes for the subject property. These comparables are then analyzed,
logged in—generdly put into a grid—and then if adjustments are necessary, then
adjustments are made to those sdle prices or dollar values. And then they’re gpplied to
the subject property.

After severd more generd questions regarding Chandler’s use of comparables, plaintiff’s counsd
moved in limine, outside the presence of the jury, to strike two comparables from Chandler’s report,
which involved condemnétions, rather than openrmarket sdes. While counsd referred to both
condemnation comparables in making his motion, his argument was directed to the comparable that was
edtablished by jury verdict in another condemnation case. The trid court denied plaintiff’s motion, ruling
from the bench:

... I’'mgoing to alow that to go to the jury, that is the mention of that comparable being
based on ajury verdict. Again, | think, more properly, it isamatter for impeachment; in
other words, the opposing counsd has an opportunity to chalenge that as a vdid
comparable.

| don’t know about pregjudicid vaue, if it would do any good to purge that. We would,
if we took out the fact that it was a jury verdict, then we leave that with a judge's
verdict. | suppose that is the implication, if it was atrid, if the Court decided it that it
may carry more welght—paossibly less weight—than ajury verdict.

It is not a verdict directly on this property—the subject property—it’'s the verdict on
another piece of property. These lawsuits can contain dl kinds of different issues. It
may be that the comparable involving jury verdicts involved lawsuits and issues that are
not present in thisone. | don't know. But that's something for counsd to explore in
cross-examindion. But | don't think it's either unfairly prgudicid or is it a matter that
should be stricken for any other reason as being an invaid comparable.

The fact of the matter is, is that an expert has the right to rely on hisor her data. If it's
bad data, then that’'s the purpose of the cross-examination, to point out that it's—it
relly undermines the gpinion and does not support the opinion being expressed in the
courtroom. So I'll deny your motion in limine. 'Y ou have established arecord on that.

Chandler resumed tedtifying, stating that he initidly examined “quite a number of comparables’
S0 as to cast out the ones that are not truly comparable. He said he looked for smilar neighborhoods,
dreets, and city features in terms of commercia properties, Size, and improvements. Chandler testified
that he found two comparable commercid properties immediately across the street and about 100 feet
from defendants property, a Totd gas dation and an auto-parts store, both the subject of
condemnation proceedings by the state.

Asto the two comparables, the Totd gas station and auto parts store, Chandler testified that he
interviewed the digtrict gppraiser whose job it was to oversee the taking of those two properties, and
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that the data the appraiser gave Chandler was “ supported by gppraids [sic] that were done by not only
Michigan Department of Transportation gppraisers a that time, but the land owners each had a fee
appraiser representing them.” Chandler had the gppraisal data. For the auto-parts store, the parties
arrived at an agreed-upon price per square foot. The Tota station proceedings went to jury verdict.

Chandler testified that he arrived a the market vaue of the subject property by using the auto-
parts store value:

... Since there were three parts to be vaued, it would be the taking, the improvements,
and the damages. And since comparable number two, the one on the auto parts store
was a negotiated vaue that was settled, | chose to use that comparable to apply the
dollar amounts to the subject property. ... *

Chandler tedtified that he arrived at a figure for the land value, and then adjusted it downward
by fifty percent because defendants, unlike the auto-parts store owner, were keeping their surface
rights.

Chandler next explained that he arrived at afigure for the damage the parent parcel would suffer
as aresult of the taking by looking at the auto parts store comparable' s vaue per square foot. Chandler
testified that in that case the parties agreed the damage to the property was $9.06 per square foot.
Chandler again testified that the auto-parts store figures were not from ajury verdict; rather, the parties
had negotiated a value around 1990. He tedtified that the figures would be valid today because there
had not been a great ded of increase in commercia values in the last three to four years. Chandler
applied the $9.06 figure and arrived at a damage value of $144,176. Chandler assessed the value of
the improvements within the take area at $5,500. Chandler then testified that if he used the Totd gas
gtation comparable, the numbers would be lower by approximately twenty thousand dollars.

Chandler opined that the market vaue of the loss of the property, the damage to the property,
and the loss of the use of the property was $170,000. He testified that the land value was something
less than $270,000, and when asked how one could square that figure with the $170,000 figure,
Chandler responded:

My opinion would be that the property will be damaged for dl time. This can never be
changed. The redtrictions that will be put up on this property by the placement of this
easament will diminish the amount of building area, and parking area, that can be put on
the piece according to City ordinance. Therefore, if you can build a smdler building and
less parking, it limits the number of types of properties that can be built on it—limitsthe
future market of the property to the extent of this $170,000.

Chandler’s written gppraisa report was admitted into evidence without objection. Regarding
the damages element of value, the gppraisal stated:

The next eement of value involved in this taking is the dameage fector. It is very difficult
to estimate damages on this parcd which was clearly burdened by a diagona storm
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sewer easement running from the Northwest corner to the Southeast corner of the
property. This additiona taking will reduce the amount of usable area on the surface
due to congtruction “set back” requirements. Also, the surface directly above the
proposed easements are generdly not considered buildable because of perpetua
maintenance rights which will run with the essement. My best estimate of the
damage value based on my experience and judgment would be 10% of the total
value of the parcd in question or: $9.02/Sg.Ft. which was the same as
Comparable#2. [Emphasis added.]

Chandler was cross-examined a length regarding his gppraisa and his conclusion that the
condemnation parcels were vaid comparables.

On re-direct, Chandler testified that the vaue of the land taken, about 15,000 to 16,000 square
feet, was approximately $26,000. He further testified that there is a reduction in value of gpproximately
$144,000 due to damage to the remainder of the parcel, and that the damage to the improvements on
the property was about $5,500. Chandler testified that even though he did not do a full gppraisa asto
the vaue of the entire parcel before the taking, he had an opinion as to the vaue based on severd
factors, including his generd knowledge of the commercid red edtate busness in Howell and his
knowledge of defendants property’s unique location and size. Chandler opined that before the taking,
the entire parcel had a value of $240,000, that the low value would be $220,000 and the high vaue
would be $270,000. He computed the latter figure by taking the price per square foot of the auto-parts
store, $3.29, and multipling it by 77,000 square feet in the Sorentino property. Chandler testified that
the value of the property after the taking was $65,000.

Paintiff renewed its objection to the admisson of the comparables evidence in its motion for
directed verdict. Thetria court stated:

.. .| believe his use of comparables was adequate. | think it's a matter of argument
and a matter of weight . . . . and that the ingtructions will take care of that. | make that
clear. So, therefore | will deny the motion for a directed verdict as it gpplies to the
condemnation action, in generd. . . .

Paintiff argues that the trid court abused its discretion in admitting the evidence of comparables
used by Chandler in his gppraisa because condemnation sales are not market value sdles, and thus run
afoul of the definition of “market value’ set forth in SJ12d 90.06. Plaintiff argues that this issue has been
dedt with inferentidly, dthough not frontdly, in Consumers Power v Allegan S Bank, 20 Mich App
720, 745; 174 NW2d 578 (1969), aff’d 388 Mich 568 (1972), which plaintiff argues precludes use of
condemnation val ues as comparables.

Defendants argue that plaintiff objected at trid only to use of the comparables, and not to
Chandler’s ultimate opinions. Defendants further argue that plaintiff has provided no support for its
argument that Chandler, an expert qudified during trid without objection, should have been barred from
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dating his ultimae opinion smply because underlying data which he used may be objectionable.
Defendants argue that under MRE 702 and 705, Chandler could have stated his ultimate opinions,
without discussng the underlying data relied on. Defendants additiondly argue that Chandler’'s
testimony concerning the two comparables does not condtitute substantive evidence as a matter of law
under SJ2d 90.16; rather, Chandler's ultimate expert opinions were what actualy comprised the
evidence in this case.

In Consumers Power, supra, this Court stated:

The rule on the use of comparable land saes by expertsin opinion evidence is st forth
in the case of Sate Highway Commissioner v Schmidt (1966), 3 Mich App 415,
419, 420:

‘The comparable land sales used by the gppraisers are not evidence; they are tools
used by them to arrive at their estimate of a fair price and vaue for condemned
property. The comparisons used by the appelants gppraisers were in the generd
vicinity of the land in dispute, as were the comparisons used by the gppellee’s
gopraisers. All land isunique. These were capable of, or suitable for, comparison
with the land involved, dthough not identical.  Such comparisons do not exist in
fact or in redity, but need interpretation by the party using sad comparisons.’
[Citations omitted.]

Similar sales and purchases on the open market without benefit of condemnation . . .
could be used as proper comparables as a basis for an opinion on market vaue. . . .
[20 Mich App at 745-746.]

Consumers Power also defined “market value’ of rea property astied to the open market:

A definition of market vaue as rdating to red property . . . isfound in 55 CJS, Market,
p 798:

‘The market value of land or real estate isthe highest price estimated in terms of
money that the land will bring if exposed for sde in the open market with a
reasonable time dlowed to find a purchaser buying with knowledge of dl of the
uses and purposes to which it is adapted and for which it is cgpable of being used;
the amount which land would bring if it were offered for sde by one who desired,
but was not obliged, to sdl, and was bought by one who was willing, but not
obliged to buy; what the land would bring in the hands of a prudent sdler, at liberty
to fix the time and conditions of sde; what the property will sel for on negotiations
resulting in sde between an owner willing but not obliged to sdl and a willing buyer
not obliged to buy; what the land would be reasonably worth on the market for a
cash price, dlowing areasonable time within which to effect asde’



While the Consumers Power Court referred to “smilar sdles and purchases on the open
market, without benefit of condemnation,” this reference must be evauated in the context that
Consumer’s Power argued that because it had to acquire the formations at issue by condemnation, the
enhanced vaue of the formations should not be considered. 1d. at 744. We do not read Consumers
Power as edablishing an absolute rule disdlowing dl reference to condemnation parcels as
comparables.

Nevertheless, we conclude that because condemnation comparables may not be the equivaent
of open-market sales, and may present additiona problems when the result of jury verdicts, they are not
preferred and should be used with caution. The introduction of evidence regarding a jury verdict in a
condemnation case involving a neighboring property is virtudly certain to be more prgudicid than
probative. While underlying facts concerning the parcd and its appraisal hisory may be consdered by
the expert, the jury’s verdict should not be introduced into evidence. Comparables resulting from
negotiated sales of property subject to condemnation are somewhat |ess problematic because the buyer
and sdler have agreed to avalue. However, these comparables till raise the possibility thet, while the
gandard is the same — the fair market vaue, the eement of compulsion and the prospect of litigation
may have forced the condemning authority to pay more, or the seller to accept less, for the property..

In the ingtant case, however, we conclude that the use of the condemnation comparables does
not mandate revers. Chandler tetified that he had considered a number of parcels before narrowing
down the comparables to two, and that he did not utilize other parcels because they were dissmilar to
defendants property in severa ways. Chandler’s written report, which was admitted into evidence,
Stated:

No parcels meeting the above description could be found in the subject’ s neighborhood
or in the City of Howdll, except for the two comparables used in this report.

Thus, Chandler atempted to find and use market sdle comparables as a basis for market value, but
concluded he was unable to do so. Further, the comparable Chandler relied on principaly in arriving at
his appraisd vaue was the auto-parts store, regarding which the parties and appraisers had reached
agreed-upon vaues. The Totd gtation involving the jury verdict was discussed only peripherdly.

Regarding the auto-parts store, Chandler testified that gppraisals had been conducted by both
parties to the condemnation, that he had that appraisa data, and that he had interviewed the digtrict
gppraiser in charge of thetaking. Thus, Chandler had considered not just the agreed-upon vaue arrived
a by the parties, but dso the underlying data. Further, Chandler explained why he thought those vaues
were gppropriately applied to the instant property. Additionaly, in hiswritten report, Chandler stated:

The appraiser has examined both sdles which have been sdected to be used in this
andyss. These sdes are good indicators of vaue because of their close proximity to
the subject property (across the dreet). Using the “principa of subgtitution”, the
gppraiser believed these sales are the best data to be used in the anadlysis. Each of these
sades are very near the subject property and were put to a generd commercid use a the
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time of ther “taking” or “sd€’. The logicd assumption is that land from the same
neighborhood would have a vaue not unlike the subject property.

Chandler dso tedtified that he relied on his experience and knowledge of the commercid red edtate
business in Howel. Under the circumstances, we conclude that Chandler’s ultimate opinion was
admissble, and was based on more than just the fina negotiated figures involved in the auto-parts store
condemnation.

Moreover, the jury was properly ingtructed with SJI2d 90.16:

The witnesses who have expressed opinions about market value have relied upon
various market transactions to help them arrive at their opinions. These transactions are
referred to as “comparables’ and may include saes, offers to sdl, offers to buy and
rentals.

These witnesses have been permitted to testify as to the price and other terms and
circumstances of these transactions which they consder to be comparable to the
owner’s property as shedding light on the value of the owner’s property. Generdly, the
more Smilar one property is to another, the closer the price paid for the one may be
expected to gpproach the vaue of the other.

* k% %

You should also congder the extent to which the witness has taken into account
whatever dissmilarities may exis. If you are not satisfied that the transactions
being used as comparables are, in fact, comparable, then you may consider that
fact in weighing hisor her opinion.

You should bear in mind that comparable sales are not themselves direct
evidence of value, but merely the bass on which the witnesses have formed
their opinions of value.

Y ou should apply these standards to all witnessesrendering an opinion of value.

Further, a mgor dispute a trid was whether the remainder of defendant’s property was
damaged by the taking of the easement. Chandler’s testimony in this regard was based on his opinion
regarding the effect of the taking on the parent parcd, and his assessment of the amount of damage was
based on his experience as well as the auto-parts store comparable. (See page 5, supra).

We dso conclude that the trid court properly denied plaintiff’s motion for directed verdict
because, viewing the evidence in a light most favorable to the defendants, the verdict was supported by
adequate evidence. Paulitch v Detroit Edison Co, 208 Mich App 656, 658-659; 528 NwW2d 200
(1995), app grtd on other grounds 451 Mich 899 (1996).
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Paintiff next argues that the trid court reversbly erred by excluding under MRE 408 an opinion
expressed by Chandler regarding the vaue of the easement. We disagree.

During cross-examination of Chandler, plaintiff’s counsd attempted to introduce into evidence a
letter written by Chandler to defendant, for presentation to plaintiff, regarding the vaue of the easement.
Defendants  counsdl pointed out, in a Sde-bar conference on the record, that the letter was not an
goprasa, and plaintiff’s counsel agreed. A separate record was then made, in which defendants
counsel asserted that the letter was provided as part of the negotiation process in an attempt to settle the
matter before suit. Plaintiff’'s counsdl disagreed and the trid court ruled the evidence would not be
admitted, but alowed plaintiff to further research the issue and revigt it the following day. At that time,
the court again ruled the evidence inadmissible under MRE 408, noting that the rule precludes admisson
of gatements made in compromise negotiations, and that facts gathered as an aid to prepare for
Settlement negotiation have aso been held inadmissible. The court further noted that the document
contained “sufficient statements in there indicating that this was not a full appraisa by any means. . "
We conclude that the letter did not clearly involve a statement of an independent fact, and that given the
representations and arguments of counsd, the trid court did not abuse its discretion in ruling that the
letter was inadmissible.

Affirmed.

/9 Gary R. McDondd
/9 Hdlene N. White
/9 Patrick J. Conlin

! In his written appraisdl, introduced into evidence, Chandler stated that the auto-parts comparable was
also chosen because it was the larger parcel.



