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PER CURIAM.

Defendant was charged with second-degree murder, MCL 750.317; MSA 28.549, felony
firearm, MCL 750.227b; MSA 28.424(2), and carrying a concealed weagpon, MCL 750.227; MSA
28.424, in connection with the death of Curtis Madison. Defendant was convicted following ajury tria
of the lesser offense of voluntary mandaughter, MCL 750.321A; MSA 28.553, felony firearm and
carrying a concealed weapon. The court departed upward from the minimum guidelines range of two to
seven years for oluntary mandaughter and imposed a ten to fifteen year sentence, and sentenced
defendant to a concurrent two to five year term for carrying a concealed weapon, consecutive to the
mandatory two years for felony-firearm. Defendant argues he was denied a fair trid when the trid
court alowed the prosecution to cal a witness knowing that the witness would refuse to tetify, that the
prosecutor impermissbly bolstered the testimony of aformer co-defendant, and that the court’s upward
departure from the sentencing guidelines was error. Finding the firgt issue digpogtive, we reverse.

The events at issue occurred during a drive-by shooting around 9:30 p.m. on the evening of
February 13, 1993, on South Park Street in Saginaw. A blue Ford truck drove by and shot at cars
parked in a vacant lot which adjoined a house where a birthday party was being held. Shots were
returned. The victim, Curtis Madison (Curtis), was in the cross-fire area during the shooting, behind the
whed in a car parked in the vacant lot, facing South Park Street.  The prosecution’s theory was that
defendant, one of the men returning fire, was guilty of second-degree murder because he intended to kill

* Circuit judge, sitting on the Court of Appeals by assgnment.
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one of the drive-by shooters, and even though he did not intend to shoot Curtis, his friend, he was guilty
of murder on the badis of transferred intent. The defense's theory was that defendant did not fire the
bullet that struck Curtis.

At trid, there was testimony that Kishi Wesby gave a party the evening of February 13, 1993 at
her house on South Park Street and invited a number of friends and rdatives, including defendant.
Defendant, Curtis, Tarkeus Gee, Robert Jamerson, Terry “Purple” King, and Marcus Wesby arrived at
the same time but in different cars and parked in the vacant lot. After the party had gone on for severd
hours, the men left at about the same time along with Wesby’s aunt, Rose Wesby, and David Williams.
There was testimony that Curtis left before them. The men went to their cars and a blue truck drove by.
Bullets were fired from the truck. Jamerson and defendant returned fire. Jamerson used a.38 revolver.
Severa persons testified that they saw defendant shooting, but only one identified the wegpon as anine
millimeter, the other one “assumed” it was a nine millimeter because he had heard defendant talk about
owning one. The witness who tetified that defendant’s wegpon was a nine millimeter dso tetified that
defendant shot toward the moving truck and did not shoot in the direction of Curtis parked car. The
shot that killed Curtis came from a nine millimeter wegpon and it was determined that that bullet and two
others which left bullet holesin Curtis car came from the same weapon.  Spent casings from both types
of wegpons were found a the scene, fifteen of them from a nine millimeter weapon. There was expert
tesimony that the bullet that killed Curtis did not come from the direction of South Park Street, but
rather entered Curtis car through the front passenger window.

On the third day of trid, a discusson was hed out of the jury’s presence regarding Gee
testifying. Defense counsdl stated that Gee told him he did not want to testify and that counsdl was not
sure “whether he's talking about exercising the Fifth Amendment or if thisis just arefusd.” Defense
counsd dtated that the prosecutor intended to put Gee in front of the jury, and that defense counsdl
objected, citing People v Giacalone, 399 Mich 642; 250 NW2d 492 (1977). Defense counsel stated
that the firg line of inquiry should be whether Gee was assarting his Fifth Amendment privilege. The
prosecutor responded that he had expected Gee to be a cooperative witness, as Gee had indicated in a
datement he gave to detectives that he had knowledge of the facts of the case. However, the
prosecutor later met with Gee in jail and stated that Gee from the outset indicated he had no intention of
tegtifying and

at no point during the conversations . . . indicated that his reluctance had anything to do
with a dam of privilege. It was amply that he wasn't going to testify because—for
reasons that he wouldn't tell us.”

| mean there was no indication that his refusd to testify was in any way related to a
clam of privilege, smply that it was uncooperative. He said he now saw absolutely no
reason that he should cooperate with us because he was in prison serving a sentence,
and there was't anything that anybody, including this Court, could do to him.

| fed compdled to cdl him to the stand to show to the jury that he's available as a
witness, that his choice—that his not testifying about the facts in this case is his choice.
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Witnesses have indicated that he was there at the scene and was in a postion to see
what hagppened, and | fed obligated in the eyes of the jury to cal him to see that his not
testifying about what he might know is his choice and not mine.

[DEFENSE COUNSEL]: Judge, | don’'t think we should proceed on the basis of the
prosecutor’s conclusions about what his reasons are for not testifying. | think what
should happen here is Mr. Gee should have the opportunity to be advised of hisrights,
at the very least by this Court, but | think redly he should have an opportunity to have
the assistance of counsd!.

THE COURT: Why?

[DEFENSE COUNSEL]: Because if he's exerciang the Fifth Amendment privilege, it
would be available to him. He should not be compelled to supply any incriminating
testimony againg himsdlf without being advised of hisrights.

THE COURT: There is an dternative route, however, and that is—firs of dl, ishe a
suspect?

[PROSECUTOR]: Heis not a suspect. He has never been a suspect. | have never
heard anything ether from him or from anyone e se connected to this case thet indicates
he could be a suspect. Simply that he was there; that when the shooting started, he got
undernegth the back of his car, and thisis what he told the detective--

THE COURT: Do you want to make a verbd representation to the witness thet if there
isany concern in hismind that the prosecutor will offer him immunity?

[PROSECUTOR]: | will.
THE COURT: Then if that'sthe case, ... he does not have aright not to testify.

[DEFENSE COUNSEL]: That's true as long as the privilege and the immunity is
properly explained to him and he understandsiit, | would agree with the Court.

THE COURT: All right. With that in mind then, let’s assume that he''s concerned about
that and immunity is granted to him and he dill refuses to tetify, what do you want to
do? Would you agree then that the prosecutor sill has aright to call him?

[DEFENSE COUNSEL]: Wadll, Judge, there's another case here cited subsequent to
Giacdone, People v King . . . . [which adds to the Giacdone holding that “it is
inherently preudicid for the prosecutor to put a witness on the stand] even where the
privilege is not asserted in the jury’s presence and where the witness' s testimony does
not directly incriminate the defendant.”



So | don't know—the defendant—I don't know if it would incriminate himsdf. I'm not
sure. | don't see a case directly dedling with what happens where you have arefusd to
testify that’ s not related to privilege.

THE COURT: WEél, what's going to happen to him is he' s probably—he s going to sit

injal until that he decides that he wants to testify because he holds the keys to the cdll
then. So—

What we're going to do is get Mr. Gee and find out on the record what his intentions
ae. Andthen, ..., if heis asserting Fifth Amendment, then you can offer him immunity,
and that will be done with awritten grant of immunity to follow.

* k% %

(Witness escorted into courtroom)

THE COURT: It's my understanding from ... the prosecutor, and [defense counsd]—
they told the Court that you don’'t intend to testify, and then there was some question
about why you weren’t going to testify, and | need to know what those reasons are.
Now, counsel, do you want to question Mr. Gee?

[PROSECUTOR]: | think maybe the more appropriate procedure since Y our Honor is
familiar with the circumstances here would be for the Court to do it.

THE COURT: All right. Isthere a problem, Mr. Gee?

MR. GEE: No.

THE COURT: All right. Do you intend to testify?

MR. GEE: No.

THE COURT: All right. Whét is the reason why?

MR. GEE: Because| don't want to testify, and | don’t have areason.
THE COURT: All right. . .

MR. GEE: | don't want to testify.

THE COURT: All right. There must be areason why you don’t want to, though.
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MR. GEE: No, therean’t
THE COURT: There's absolutdly no—

MR. GEE: I'm saying why does there have to be a reason because | don’'t want to
tedtify?

THE COURT: So you're not refusing to testify because of Fifth Amendment rights, is
that correct?

MR. GEE: Yegh, I'm refusing on the Fifth Amendment. |Isit more Smple that way?

THE COURT: Wadll, | don't care what your reason is, Mr. Gee. | need to know that
the reason is, however.

MR. GEE: There you go, Fifth Amendment.
THE COURT: Sowha isit?
MR. GEE: | don't want to talk.

THE COURT: There's a difference between not wanting to talk and asserting your
Fifth Amendment right because you believe that you may be implicating yoursdf or
tedtifying againg yoursdlf.

MR. GEE: | can't tedtify againg mysdlf. | didn’'t do nothing.
THE COURT: What'sthe last thing that you said? Get closer to the microphone.
MR. GEE: | cannot testify againg mysdlf because | didn’t do nothing.

THE COURT: All right. So what you're saying is that you don’t — you're not refusing
to tetify because you may implicate yourself because you didn’t do anything, correct?

MR. GEE: Right.

THE COURT: All right. So thereis not an assertion, the Court is finding, thet there sa
Fifth Amendment privilege being invoked here.

[DEFENSE COUNSEL]: Judge, | object. | don't think the man has been properly
informed as to the scope of the Fifth Amendment or what hisright would be in asserting

THE COURT: I'm going to give you an opportunity to question him, ... so while —
because you' re on your feet, proceed.



[DEFENSE COUNSEL]: Weél, I'm not his attorney, Your Honor. | would object to
that dso. | think that man should have his own counsd to discuss his own factsin a
reasonable manner between the two of them to form any concluson. I'm not his
lavyer. | can outline what the rights are, but | don't think that's sufficient ether. |
would object to that.

THE COURT: All right. Frg of al, the Court isfinding that Mr. Geeis not asserting a
Fifth Amendment privilege since he' s made the satement he didn’t do anything. Do you
mean tha you didn’t do anything in the scope of the activities of February 13, 1993?

MR. GEE: Right. | didn’t do nothing.

THE COURT: All right. It's further my understanding, however, so that this record is
entirdly clear, that the prosecutor would give to Mr. Gee a grant of immunity if there
were any question in Mr. Geg's mind about his tesimony implicating himsdf. |s that
correct?

[PROSECUTOR]: My understanding of the law is, Your Honor, that it's not entirely
within the prosecutor’s power to grant immunity. We can petition the Court to grant
immunity. We would do so. Because this case is pending before this Court, | expect
such a petition would cometo Y our Honor, and | have at this point no reason to believe
that Y our Honor would not grant it.

THE COURT: The Court would.

[PROSECUTOR]: But we certainly would petition the Court and do everything within
our power to obtain that grant of immunity.

THE COURT: All right. Mr. Geg, the Court is finding that you do not have aright —a
legd right not to testify. Now, it's important that | know that you understand what I'm
saying. So that you do, the only person who has alegd right not to testify and to invoke
the Ffth Amendment is an individud who beieves tha he or she may implicae
themsdves, maybe testifying againg their own pend interests. So are we connecting?
Do you know what | mean?

MR. GEE: Yeah, | undersand what you're saying. But I'm just saying —
THE COURT: Ligentome.

MR. GEE: -- anything | say, it won't implicate me as doing nothing. So I’'m just saying
whatever | say, you know, | couldn’t say nothing anyway because | didn’'t do nothing.
I’'m just saying | don’'t want to testify. There it is. The prosecutor came over with this
detective. They threastened me the other day. They told meiif | didn't testify, they was
going to stack my charges. They was going to try to charge me with something ese and
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try to make my time longer while in the penitentiary. | told them | didn’t want to tedtify.
They can charge me and give me some more years, it wouldn’t bother me. Do you
know that I'm saying?

THE COURT: | hear you. Now, listento what I’'m saying. Under the law, you do not
have aright to refuse to tedtify. So are you refusing to testify?

MR. GEE: Right.
THE COURT: All right. Arethere any questions of Mr. Gee then?
[PROSECUTOR]: None of Mr. Gee, no.

[DEFENSE COUNSEL]: Mr. Gee, you're saying that when the prosecutor and the
detectives came to talk to you in the Saginaw County Jail, thiswas just afew days ago?

MR. GEE: It wastwo days ago exactly.

[DEFENSE COUNSEL]: And are you saying someone —who was there? Wasit [this
prosecutor]?

MR. GEE: Yes, and Officer Bearss.
[DEFENSE COUNSEL]: All right.
MR. GEE: Or Detective Bearss, whichever one you want to cal him.

[DEFENSE COUNSEL]: And you have told the judge that you interpreted some of
what they said to be threats directed towards you, is that right?

MR. GEE: It wasthredts.
[DEFENSE COUNSEL]: What was said?

MR. GEE: He — Officer Bearss got up and said — he said, | guess we' re going to have
to get him to tedtify a different route by charging him with obgructing judtice. | told him
it don't matter. I'll be in prison until 1999 anyway, and a couple years more won't
matter. And, you know, | refused to answer their questions. | told him to push the
button and cdl the guard to let me out the conference room.

So when he called — he pushed the button, | stood up. Y ou know, they got in
my face and was tdlling me to st down, and he grabbed me. | pulled awvay, and | told
him don’t touch me. He touched me again, and | pulled awvay again. Then the guard
came and opened the door, and he still was hollering, you know, and yelling a me like,
you know, asfar asthis makes a difference, but it didn’t.
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[DEFENSE COUNSEL]: So you were informed that you could be charged with
obstructing judtice if you refused to testify?

MR. GEE: That’'swhet they said.

[DEFENSE COUNSEL]: | have no further questions, Y our Honor.

* * %

[PROSECUTOR]: Now, prior to that time during our conversation, you had indicated
to usthat you were not going to testify, period, had you not?

MR. GEE: Right.

[PROSECUTOR]: And you aso indicated to us that you didn’'t care what anybody
did, you didn’t care what the judge did, because you were dready in prison and you
didn’t care — there was nothing she could to do you. Isn't that afar summary of what
you told us?

MR. GEE: | told him | wasn't going to tetify.

* * %

THE COURT: And that's dill your feding; you're not going to testify?
MR. GEE: Wdl, no, | ain't. | don’'t want to tetify, and you know | ain't —

THE COURT: W, you know, Mr. Gee, none of the witnesses who come into court
want to testify. That isn't the standard. Y ou know, these jurors, they don’t want to be
here ether. So my question to you is are you going to testify? 1I'm ordering you to
tedtify.

MR. GEE: No, I'm not going to tedtify.

THE COURT: Fine. All right. The Court finds you in contempt of court. We will

have a hearing later to digpose of your sentence. Get the jury. We are going to place
on the record from the defendant’ s own testimony that he refuses to testify. We are not
going into any of this other suff in front of the jury about the colloquy between Bearss
and Mr. Gee. We are not doing that.
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[DEFENSE COUNSEL]: That'sfine. May | make a statement, Y our Honor?
THE COURT: Yes

[DEFENSE COUNSEL]: | object to anything being done with this witness in
front of the jury. Thethrug of Giacolone and King isthe prgudiceto thetrial
of the defendant when the prosecutor’s allowed to introduce this type of
stuation and the implications that come from it. It doesn’t matter from the
standpoint of the preudice to the defendant whether it's a properly asserted
privilege or the extent of it. That’swhat King says. Whatever the man’s doing
for whatever reasons should not be allowed to go in front of thisjury to—

THE COURT: Why should the jury be able to speculate that there is a witness, and
you know aswell as | do, ..., thereis an ingruction when the People do not produce a
witness that is very strong language againg the prosecution. So the jury should be able
to know why a witness was not produced and what the truth isin that matter.

* k% %

[DEFENSE COUNSEL]: ... Now, this man has not had the opportunity to consult
with counsd. He hasn't had anything but the direct questioning from this Court and the
prosecutor and mysdlf in this setting as to what his rights are. Nobody’s told him.
Nobody’ s taken him back to even talk to the man.

THE COURT: He doesn't have any right not to testify, .... He doesnot. He has no
FHfth Amendment right. I’'m bringing thejury in. ...

* k% %

(Jury returns a 9:40 am.)

BY [PROSECUTOR]:

Q Mr. Gee, would you tell the Court and jury your full name please.
A (Shaking head).

Q Mr. Gee, the court reporter can’t record anod of the head.

A Wedl, I'm making sure—I want—I'm refusing to say anything until | get a legd
representative.

THE COURT: Mr. Gee, we' ve had ahearing. The Court is ordering you to testify.
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THE WITNESS: I'm refusng to say anything.
THE COURT: Areyou refusng to testify?
THE WITNESS. I'm refusing to say anything until | get alegd representative.

THE COURT: All right. Deputy, will you take control of Mr. Gee, and the Court has
found Mr. Gee in contempt of court. You may call your next witness.!

Trid continued and the jury found defendant guilty of the lesser offense of voluntary mand aughter, felony
firearm and carrying a concedled weapon. At sentencing, two persons addressed the court, the victim's
mother and sister, both of whom urged the court not to impose a harsh sentence on defendant. Thetria
court concluded that there had been an intentiona killing without excuse and that the jury had been
sympathetic to defendant because Curtis was his friend. On this basis, the court departed upward from
the sentencing guidelines minimum range of two to seven years, sentencing defendant to ten to fifteen
years.

Defendant first argues that he was denied afair trid and his right of confrontation by the court’s
alowing the prosecutor to cal Gee to tedtify, after Gee had stated outside the jury’s presence that he
would refuse to testify. We agree.

A lawvyer may not knowingly offer inadmissible evidence or cdl a witness knowing he will dam
avdid privilege not to testify because invocation of a privilege in the jury’s presence results in prejudice
to the defendant, which arises from the human tendency to treat the clam of privilege as a confession of
crime, thereby creeting an adverse inference which the accused is powerless to combat by cross
examination. Giacalone, 399 Mich at 645; People v Dyer, 425 Mich 572, 576; 390 NwW2d 645
(1986). In Giacalone, the Supreme Court reversed and remanded Giacalone's conviction of armed
robbery on the ground of prosecutorial misconduct, the prosecutor having caled a codefendant, who
had dready been convicted and had an apped pending, knowing that he would invoke the Fifth
Amendment. The prosecutor called the co-defendant over defense counsdl’ s objection, and asked the
co-defendant his name, to which the co-defendant responded with his name, and then asked if he
recaled the date of August 15, 1967, to which the co-defendant responded: “By advice of counsd, |
refuse to answer on the ground that it may incriminate me.” Id. a 644 and n 3. No further questioning
occurred. 1d.

People v Poma, 96 Mich App 726, 733; 294 NW2d 221 (1980), extended the exclusionary
rule of Giacalone by holding tha “it is inherently prgudicia to place a witness on the stand who is
intimately related to the crimina episode at issue, when the judge and prosecutor know that the witness
will properly or improperly assart the Fifth Amendment privilege againg sdf-incrimination.” (Emphasis
added.) The defendant in Poma was convicted of possesson with intent to deliver marijuana. The
owner of the car from which the marijuana was seized was endorsed as awitness, and at an evidentiary
hearing outsde the jury’s presence, he asserted his Fifth Amendment privilege. The trid court
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determined the witness had no vaid Ffth Amendment privilege and, evenif he did, he had waived it.
The witness was questioned at trid without benefit of counsdl, and answered many questions with “I
don’'t remember.” The Poma court sua sponte addressed the issue whether the witness' attempted o+
the-stand assertion of the privilege prgudiced the defendant, noting “When a witness who is
subgtantidly related to the crimina episode, such as an accomplice, asserts this privilege, critica weight
is added to the prosecution’s case.” 1d. a 730. Further, the vaidity of the witness privilege has no
bearing on the prgudice that results to the defendant when that witness repeatedly asserts the Fifth
Amendment. Id. a 731. The Poma court set forth the protective measures to be taken by tria courts
in this gtuation:

The Court should first hold a hearing outside the jury’s presence to determine if the
intimate witness has a legitimate privilege, as was done in the ingant case.  This
determination should be prefaced by an adequate explanation of the self-incrimination
privilege so the witness can make a knowledgeable choice regarding assertion.  This
was hot done in the ingtant case. In fact, when asked if he understood the privilege, the
witness commented “Nobody’s explained it to me, but | can figure it out mysdf.” We
do not believe tha the burden of comprehending the privilege should rest with
witnesses; the respongibility of informing must be the court’s.

If the court concludes that the witness has no legitimate privilege, it should consder
contempt penalties or other dternate remedies against the witness. Y et, with respect to
the defendant, the court must proceed to determine if the witness intends to assert that
privilege, whether vdidly or invdidly, & trid. If the intimate witness intends to
claim the protection of the Fifth Amendment at trial, there really is no way to
prevent prgudice to the defendant absent barring the witness. As other
jurisdictions have noted, a cautionary instruction that no negative inference is
to bedrawn from the witness staciturnity isineffectual.

* % %

We hold that it isinherently preudicial to place a witness on the stand who is
intimately related to the criminal episode at issue, when the judge and
prosecutor know that he will assert the Fifth Amendment privilege. When a
judge determines at the evidentiary hearing that the intimate witness will either
properly or improperly claim the protection againgt sdf-incrimination, he must
not allow this witness to be called to the stand. [Id. at 732-733. Citations
omitted.]

Subsequent to Poma, the Supreme Court applied the Giacalone exclusonary rule to awitness
in Dyer, supra, who was neither an accomplice or codefendant, nor had charges been brought against
him. 1d. a 578. Holding that the exclusonary rule articulated in Giacalone, applied equdly to
prosecutor and defense counsel, the Dyer Court reversed this Court’s holding that the trid court erred
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by excluding the witness after gppointed counsd for the witness disclosed at a hearing outsde the jury’s
presence that the witness would invoke the Fifth Amendment. 2

The Poma protective measures were subsequently applied in People v Paasche, 207 Mich
App 698, 709; 525 NW2d 914 (1994), which held that the prosecution’s questioning of the defendant
and her accountant, in response to which both invoked the accountant-dient privilege in front of the
jury, denied the defendant a fair trid. The Paasche court noted that if the assertion of the privilege is
not legitimate in the opinion of the trid judge, the court must then consder methods to induce the
witness to testify, such as contempt and other proceedings. But if the witness continues to assert the
privilege, the court must proceed to trid without the witness, because there is no other way to prevent
prejudice to the defendant. 1d. at 709-710. See also People v King, 131 Mich App 542, 548-549;
346 NW2d 51 (1983), which followed Poma and held thet it is reversible error for the court to alow
the prosecution to cal an accomplice of the defendant, knowing that the accomplice would vaidly daim
the privilege agangt sdf-incrimination, even though the witness did not assert the privilege when cdled
and no incriminating testimony was dicited.

Here, dthough the trid court conducted an evidentiary hearing outside the jury’ s presence, it did
not adequately explain the Fifth Amendment privilege to Gee. The court’s explanaion followed its
finding that Gee did not have aright to refuse to testify. This error was, however, rendered harmless by
the court’s later gppointment of counsd.®

Out of the jury’s presence, Gee made it clear beyond peradventure that he would not testify.
Under Giacalone and Poma, it wasimproper to cal him to the stand theresfter. Geeinvoked the Fifth
Amendment twice during the colloquy with the trid court. Even an improperly invoked assertion of the
privilege is sufficient to bar the witness from being caled. Poma, supra.

We rgect plaintiff’s argument that there was no reversible error because Gee did not assert a
Ffth Amendment privilege and he was not an aleged accomplice to the crime. Plaintiff argues that the
reasoning of Giacalone and Poma does not apply because the solicitation of Gee's testimony did not
creste alogica inference of defendant’ s guilt. In this regard, the Poma Court noted:

If there is some connection between the defendant and the witness, often a jury will
illogicdly infer guilt of the defendant because of the refusd of the witness, with
knowledge of the facts, to testify. [96 Mich App a 731, quoting People v McNary,
43 Mich App 134; 203 NW2d 919, aff'd in part and rev’'d in part 388 Mich 799
(1972).]

In the ingtant case, the jury was not told what role Gee had in the incident, and was not told that
Gee was not a sugpect and was not involved in the incident. In fact, the jury had heard testimony that
Gee was present at the shooting, and was parked immediately alongside Curtis car. Gee's car was
as0 next to Jamerson’ s passenger Side, from where defendant was dleged to have emerged and then to
have started shooting. The shot that killed Curtis was dleged to have come from the same generd
direction as Gee's car was parked. The prosecutor himself argued, albeit outside the jury’s presence, in
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relation to Gee's being called to testify, that “witnesses have indicated that [ Gee] was there at the scene
and was in a position to see what happened.” Although Gee was not a co-defendant, the jury could
have inferred that his refusd to testify until he spoke with alegd representative meant “that the answer if
given would have been favorable to the prosecution.” Giacalone, 399 Mich at 646. Gee was a
witness “substantially related to the crimina episode,” as stated in Poma. Under these circumstances,
the jury could have believed that Gee had intimate and important knowledge of the events and could
have inferred guilt on defendant’ s part from Gee's refusal to testify. Further, it was undisputed that the
drive-by shooting was related to gang activity. Gee was a member of the same gang as Curtis and
defendant.

Further, it is not pertinent that when Gee took the stand he did not use the words "Fifth
Amendment.” The exclusonary rule was gpplied in Poma when the witness at issue, once caled to the
gtand, invoked no privilege. Here, Gee refused to “say anything until | get alegd representative.” This
was dated twice in front of the jury. The effect on the jury is the same as if Gee had invoked the
privilege. Therewas arefusd to testify on the basis of an asserted legd right.

FAantiff urges usto goply McNary, supra, in which this Court held that it was not reversble
error for the trid court to permit the prosecution to call a witness to the stand knowing he would assert
the Fifth Amendment because the witness was neither an accomplice nor a co-defendant, and defense
counsel had neither objected nor requested a cautionary ingruction.  McNary was decided before
Giacalone, Poma and King, supra, and, in any casg, is distinguishable because defense counsd in the
instant case placed repeated objections on the record.

Another case plaintiff cites, People v Castaneda, 81 Mich App 453, 458; 265 NW2d 367
(1978), is dso digtinguishable, as the issues in that case centered on the propriety of using the former
testimony of a witness who asserts the Fifth Amendment privilege. The witness a issue in Castaneda
was a pad police informant who tedtified a the defendant’s preiminary examination that he and the
defendant arranged a drug sale to an officer, and that the defendant provided him with a heroin sample,
took the heroin and placed it in some bushes. Id. at 456-457. Based on the informant’ s testimony, the
defendant was bound over for trid. The defendant pleaded guilty of possesson of heroin but later
moved to vacate the plea. At the hearing on the motion, the paid informant repudiated his preliminary
examination testimony, stated the heroin belonged to him, and claimed that the red drug deder was
another person named Garciaa The defendant’s guilty plea was vacated and the trid judge
recommended perjury charges againg the informant. The defendant was later convicted of the drug
charge, and on gpped argued the informant was improperly declared an unavailable witness—thus
permitting the introduction of his testimony from the preiminary examination—when he invoked the Fifth
Amendment because of pending perjury charges. This Court held thet the tria judge properly ruled that
in assarting the privilege, the informant had made himsdf “unavailable’ a trid. 1d. at 458.

The Castaneda court also rejected the defendant’s argument that the tria judge should have
sua sponte ingructed the jury not to draw any adverse inferences from the informant’ s failure to testify,
as the defendant had not requested the ingtruction and on the basis that no manifest injustice resulted
because both the preliminary exam testimony and the plea revocation testimony was read to the jury and
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the informant had given testimony favorable to and exculpating the defendant. 1d. a 464. In this
regard, and this is the aspect of Castaneda plantiff relies on, the Castaneda Court distinguished
Giacalone as having involved Giacalone's charged accomplice. The point in Castaneda is not that a
jury is likdy to draw adverse inferences only from aleged accomplices invocations of the Fifth
Amendment, but that in Castaneda, the informant’s plea revocation hearing testimony having been
before the jury and being exculpatory of the defendant, the court was able to conclude that “it [was]
unlikely any inference adverse to defendant would resut from his taking the Fifth Amendment.” 1d. at
464.

Lagtly, we note that defendant did not assert that he would be entitled to an ingtruction that the
jury should draw an adverse inference from the prosecutor’ s failure to present Gee' s testimony, and any
unfairness the trid court percaived might have resulted from Gee's fallure to testify could have been
cured by measures far short of having him refuse to testify and be held in contempt in front of the jury.

We conclude that the trid court erred in dlowing the prosecution to cal Gee so that he could
refuse to tedtify in front of the jury, that the error was inherently prgudicid, Poma, 96 Mich App a
733, and was injected into the proceedings by the prosecution. We therefore reverse. 1d.; King, 131
Mich App at 549-550.

Although the evidence tended to show that defendant was the only one of the group returning
fire a the drive-by truck with a nine millimeter wegpon, there was testimony that shots were aso heard
from behind Kishi Wesby’s house.  An officer involved in the investigation tedtified that Williams told
him that Marcus Weshy had a gun at the time of Curtis' shooting, dong with defendant and Jamerson,
and that Williams said he saw the three men shooting. Williams said he believed that Wesby had a .32
cdiber gun. However, the officer testified there was no indication &t the scene that a .32 cdiber gun had
been used. Although it was undisputed that the shot that killed Curtis did not come from the direction of
South Park Street, testimony from the sergeant at the Bridgeport Crime Lab admitted as a firearms
expert was that the trgectory paths of the bullet holes found in Curtis car went back to the frame of a
window at the rear of Weshy's house, dthough he was unable to say where aong the trgectory path
the shots were fired. Further, while the firearms expert testified that the shots that entered Curtis car
were a heights of 32, 34 ¥4, and 47" off the ground, the only testimony regarding defendant’s height
was that he was six feet tdl or tdler, and the only person who testified as to defendant’ s stance while he
shot tedtified that defendant was holding his arm out a shoulder levd.

Reversed and remanded for anew trid.

/9 Hdene N. White
/9 Dondd E. Holbrook, Jr.
/9 Philip D. Schaefer
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! Following this colloquy, three witnesses testified. The jury was then excused and the court stated that,
after Mr. Gee's testimony, the court had appointed counsel for him, Mr. Jensen. Mr. Jensen then
addressed the court and stated he had discussed the matter with Mr. Gee and “told him he has no legdl
rights that I'm aware of based upon the facts | have that he would have any legd right not to testify. His
only question is how much time he gets for contempt of court.” Both counsel stated they did not want
to question Mr. Jensen.

2 Dyer was a prosecution for carrying a concesled weapon. The witness at issue, Johnson, was with
the defendant when two police officers gpproached them. The officers tedtified that the defendant
dropped a gun, while the defendant testified the gun was Johnson's. Out of the jury’s presence,
Johnson's gppointed counsd indicated that Johnson would invoke the Fifth Amendment if caled to
testify. Thetrid court held neither party could call Johnson, relying on Giacalone, supra. 1d. at 574.

% The court later appointed counsd. After conferring with Gee, counsd agreed that Gee could not
properly invoke the Fifth Amendment. Apparently, Gee's discussion with counsdl did not change his
mind. Seen 1, supra.
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