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PER CURIAM.

Haintiffs apped as of right the circuit court’s order granting defendants joint motion for
summary digoodtion. We affirm.

Thisis a products liahility case involving the duty to warn of the potential dangers of workplace
chemicals. Between May 7, 1973, and May 23, 1990, plaintiff Jeanette Muszynski' was employed by
Ford Motor Company. Paintiff was required to work with various solvents and chemicals
manufactured and/or sold by defendants. The chemicals and solvents used by plaintiff were toxic in
nature and emitted toxic fumes. As a result of her exposure to these products, plaintiff developed

* Circuit judge, sitting on the Court of Appeals by assgnment.
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dementia (mentd deterioration), psycho-organic syndrome, memory loss, neurologica deficits, impaired
intellectud functioning, breathing problems, savere headaches, and disorientation. Plaintiff aso lost her
ability to earn income.

The solvents and chemicds in question are, and have been, used by Ford & many facilities in
ggnificant quantities. Prior to being gpproved for use, each solvent or chemica was evduated by
Ford's Environmenta and Occupationa Toxicology Department. That evauation included an andysis
of the product’s hedlth hazard and acute toxicology. In conducting the evauation, Ford relied, in part,
on information received from defendants regarding solvents or chemicals.

In addition to the materia received from defendants, Ford subscribed to various databases such
as the Chemica Abstract Services (“CAS’) and the Nationa Library of Medicine (“NLM”). These
subscriptions enabled Ford to access worldwide technica data and medicd literature concerning
ingredients of al solvents and chemicds used in Ford facilities. Also, Ford sometimes performed
testing, either on its own or in conjunction with defendants, to determine the potentia hazards of a
product.

Since the early 1970's, Ford has been compiling toxicologica data on the products used in its
plants, including solvents. Ford has maintained its own database, known as the “Materids and
Toxicology System,” since 1981. This database documents the known hazards of the solvents and
chemicasused in Ford' s plants. As aresult, Ford has long been aware of the known potential hazards
of the solvents used and of their ingredients. Ford has drawn upon its depth of knowledge to establish
its own threshold exposure limits for its employees, which is ether the same or lower than those
gandards specified by federd regulations and by the American Conference of Governmentd and
Industria Hygienigts (*AGGIH").

In accordance with the Hazard Communication Standard, 29 CFR 1910.1200, Ford made
available to its employees documents known as “Materia Safety Data Sheets” These data sheets
contained information concerning the hedth hazards of the chemicas and solvents to which the
employees were exposed. Ford incorporated al the information it received into the fact sheets and
distributed the sheets at dl Ford plants.

In association with the UAW, Ford established a Joint Hedlth and Safety Committee (“joint
committeg”) to continuoudy address the hedth and safety of its manufacturing facilities. In connection
with that program, Ford developed videotapes concerning various chemicas and solvents. These
videotapes and accompanying written materids apprised Ford's employees of the potentid hedth
hazards of chemicas and solventsin the workplace. In 1985, the joint committee prepared a number of
booklets that set forth the possible dangers and hedlth hazards associated with the various chemicals to
which Ford employees were exposed. The booklets were made available to dl the employees. By
1990, the information was consolidated into a dngle document entitted “The Persond Hazcom
Reference Handbook” (“handbook”™) and was distributed to Ford employees through Ford's
“Guidelines, Responsbilities and Safe Practices Program.”
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The handbook specificdly warned employees of the dangers associated with the use of
solvents, induding long-term exposure. In pertinent part, the handbook stated:

Organic solvents dissolve the fat in your skin, making your skin dry out, scale and crack
open - dermatitis Cracking increases the risk of getting skin infections and absorbing
more solvent through the skin.  All organic solvents affect the ner vous system. Short-
term exposure can cause headache, nauses, fedling “light headed,” and eye, nose, and
throat irritation. Prolonged or higher levels of exposure may cause loss of coordination
(dlumsginess), poor baance, feding drunk, dizziness, drowsiness, and vomiting. Very
high levels of exposure may cause passing out, sudden collgpse, coma, and desath.
Long-term exposure to certain solvents can damage the nerves in the arms and legs.
Exposures over many years a levels above the recommended limits may cause
permanent changes in behavior and memory.

Ford provided this information to plaintiff on June 12, 1986. At that time, plaintiff also received
hazardous chemicals training booklets. As previoudy noted, plaintiff continued in Ford's employment
until May, 1990.

On October 9, 1992, plaintiffs filed a complaint, aleging that, due to workplace exposure to
chemicds and solvents manufactured or sold by defendants, plaintiff sustained persond injuries.
Paintiffs sought recovery on the product ligbility theories of breach of implied warrant and negligent
falure to warn. Bruce Muszynski dso clamed loss of consortium. Defendants contended that, because
they did not owe plaintiff a duty to warn her of a product’s potentid dangers, she could not establish a
prima facie case of negligence or breach of implied warranty.

Defendants ultimately moved for, and the trid court granted, summary digposition in favor of
defendants. Defendants argued that because Ford was a sophisticated user, there was no duty to warn
the ultimate user of the product. Plaintiffs contended that because defendants failed to warn Ford of the
dangers associated with long-term, low-level exposure, Ford should not be considered a sophisticated
user. The trid court held that defendants were entitled to rely upon the fact that Ford was a
sophisticated user and thus hed no duty to warn the ultimate user.

Paintiffs clam that the trid court erred in concluding that defendants were entitled to summary
disposition on plaintiffs negligence and breach of warranty claims on the basis of the * sophisticated user
defense” Plaintiffs concede that the “sophisticated user” defense normdly indicates that a defendant
has no duty to warn the ultimate user, but argue that because defendants failed in their duty to warn
Ford, the purchaser, of the dangers associated with their products, plaintiffs have aviable dam againgt
defendants for fallure to warn. Plaintiffs aso clam that they have a viable breach of warranty dam
agang defendants. On the contrary, dl defendants argue that plaintiffs have faled to present any
evidence that defendants failed to warn Ford of the potentid dangers associated with the use of ther
products.



On apped, a trid court's grant of summary disposition is reviewed de novo to determine
whether the moving party was entitled to judgment as a matter of law. Allen v Keating, 205 Mich App
560, 562; 517 NW2d 830 (1994). A motion for summary disposition under MCR 2.116(C)(10) tests
the factud support for a clam. The lower court must consider the pleadings, affidavits, depositions,
admissons, and other documentary evidence available to it. Then, giving the benefit of any reasonable
doubt to the nonmoving party, the lower court must determine whether a record might be developed
which would leave open an issue upon which reasonable minds can differ.  SCD Chemical
Didtributors, Inc v Medley, 203 Mich App 374, 378; 512 NW2d 86 (1994). Summary disposition
may be granted only if there are no genuine issues of materid fact and the moving party is entitled to
judgment as a matter of law. Plieth v & Raymond Church, 210 Mich App 568, 571; 534 Nwad
164 (1995).

Paintiffs argue that defendants, as sdllers or manufacturers of dangerous products, should have
a duty to warn an employer/purchaser because, without such warnings, the employer/purchaser cannot
adequatdly warn its employees. The question whether there exists a duty to warn is one of law for the
court to decide. Antcliff v State Employees Credit Union, 414 Mich 624, 640; 327 NW2d 814
(1982).

It is well settled law that, where an employer/purchaser is a sophidicated user of a
manufacturer’s products, the employer/purchaser is in the best pogtion to warn the ultimate user of the
dangers associated with a product, thereby relieving the sellers and manufacturers from the duty to warn
the ultimate user. See Id.; Jodway v Kennametal, Inc, 207 Mich App 622, 627-629; 525 NW2d
883 (1994). This s the “sophisticated user” doctrine, upon which defendants premised their motions
for summary disposition.

Michigan jurisprudence has recognized the sophisticated user doctrine at least snce Antcliff,
supra, in which the Supreme Court stated:

There are countless skilled operations such as the rigging of scaffolding, which involve
otherwise non-dangerous products in potentially dangerous Stuations. A manufacturer
of such a product should be able to presume mastery of the basic operation. The more
30 when, as here, the manufacturer affirmatively and successfully limits the market of its
product to professonas. In such a case, the manufacturer should not be burdened with
the often difficult task of providing ingtructions on how to properly perform the basic
operation. [Id. at 640 (footnote omitted).]

The Supreme Court dso dtated that not to recognize the sophisticated user defense “would lead to
demondgrably unfair and unintended results” 1d. Theholding in Antcliffe, however, was limited to the
facts and parties of that case. 1d. at 627. However, the sophisticated user doctrine has been further
recognized and discussed by this Court in numerous opinions. The case law is condstent on this point
with 2 Restatement Torts, 2d, § 388, pp.> Following is asampling of the cases in which this Court has
accepted and applied the sophiticated user doctrine.
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In Ross v Jaybird Automation, Inc, 172 Mich App 603, 607; 432 NW2d 374 (1988), the
plaintiffs originaly brought a product liahility action againg the defendants for ther failure to warn or
indruct the plantiff’s employer regarding the ingtdlation of a coil cradle machine. The trid court found
that defendants owed no duty to warn or instruct, and granted summary disposition for the defendants.
In affirming the circuit court, this Court stated:

A sler or manufacturer should be able to presume mastery of basic operations by
experts or skilled professonds in an industry, and should not owe a duty to warn or
ingruct such persons on how to perform basic operationsin their industry.

In Tasca v GTE Products, 175 Mich App 617, 623; 438 NW2d 520 (1988), the plaintiff
aleged injury from exposure to cobat dust a work. The defendants conceded their failure to warn
gther the plaintiff or his employer of the hazards of cobdt, and their rdiance on the employer's
knowledge of such hazards. In resolving the issue, the Tasca Court summarized § 388 by stating that:

[Section] 388 imposes liahility on the supplier of a product which injures the
user if (1) the product is defective or dangerous, (2) the supplier has no reason to
believe the user will redize its defective or dangerous condition, and (3) the supplier
cannot reasonably rely on the purchaser/employer to warn the ultimate users of the
product of the danger. [1d.]

This Court upheld summary disposition because the plaintiff's employer, as a "sophiticated user” of the
defendants products, was “in the best pogition” to warn the plaintiff of the danger. 1d. at 626-627.

In Mascarenas v Union Carbide, 196 Mich App 240, 246-248; 492 NW2d 512 (1992), a
pand of this Court acknowledged the Tasca Court's use of 8388, and the position that a purchaser
who is a sophigticated user of the manufacturer’s products is in the best position to warn the ultimate
user of its dangers. The Mascarenas pane concluded that the purchaser/employee was a
sophisticated user who obvioudy knew of the need to protect its employees from the products, and that
it was reasonable for the manufacturers to rely upon the purchaser/employer to warn the ultimate user of
the hazards of the product. Id. at 248.

In Aetna Casualty & Surety Co v Ralph Wilson Plastics Co, 202 Mich App 540, 546-548;
509 NwW2d 520 (1993), this Court determined that commercia enterprises that use materids in bulk
must be regarded as sophisticated users. The Aetna Court continued by indicating that because the
employer had an obligation under the Michigan Occupationd Safety and Hedth Act to make
information available to the employees that would have made the employees avare of possible dangers,
the designation of sophidticated user was particularly appropriate. The Court reasoned:

Those with alegd obligation to be informed concerning the hazards of materids used in
manufacturing processes must be relied upon, as sophiticated users, to fulfill their legal
obligations, thereby absolving manufacturers in some circumstances of the duty to warn
the users of chemicad products, where such use is in the course of employment for a
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sophigticated bulk user. Any other rule would mean that “[m]odern life would be
intolerable unless one were permitted to rely to a certain extent on others doing what
they normaly do, particularly if it istheir duty to do s0.” 2 Restatement Torts, 2d, 8
388, comment n, p 308. [Aetna, supra at 547-548.]

In Jodway, supra at 630-631, this Court again applied the sophisticated user doctrine,
concluding that a supplier could rely upon a bulk user to be sophisticated and aso could rely upon an
employer to comply with federa and Sate law concerning sefety.

In Brown v Drake-Willock Intern, Ltd, 209 Mich App 136; 530 Nw2d 510 (1995), Iv
pending, in which the plaintiff sustained injury while being exposed to formadehyde while deaning
diayss machines, this Court Sated:

In the ingtant case, the didysis machines were sold to sophidticated buyers.
Indeed, didyss machines are prescription devices, available for purchase by physcians
only. Accordingly, the rationale behind the sophigticated user doctrine . . . gopliesin
this case. Defendant manufacturers could assume that the physicians purchasing their
didysis machines would have a magtery of the basic operation of the equipment and
would adequatdy indruct their employees. [Brown, supra at 147-148 (citations
omitted).]

More recently, in Rasmussen v Louisville Ladder Co, Inc, 211 Mich App 541, 547-548; 536
NW2d 221 (1995), the plaintiff was involved in an accident where a hanging scaffolding manufactured
by the defendant collapsed while being used by the plaintiff. This Court stated:

The proofs established that Ness Contracting had specidized in the congtruction of
preengineered metal buildings for the past twenty-six years. While Ness Contracting
may not have used hanging scaffolding on a regular basis, its employees were trained
ironworkers who were experienced in rigging hanging scaffolding. Further, it had used
other types of scaffolding on numerous occasons. In short, the evidence established
that the relationship between defendant Emerson Electric and Ness Contracting and its
employees was Smilar to that observed in Antcliff.  In both cases, the manufacturers
that designed a product line for professond riggers dedt with professond riggers.

Because Antdiff is controlling, we hold that the trid court abused its discretion in
denying defendant Emerson Electric's motion for adirected verdict. [Id.]

The cases suggest that a duty to warn an employer/purchaser of the inherent dangers of a
product does not arise in a Stuation where the employer/purchaser is a sophisticated user because a
sophigticated user is charged with knowledge of the product. The rationale behind the sophisticated
user doctrine is that the manufacturer markets a particular product to a class of professonds that are
presumed to be experienced in using and handling the product. Because of this specid knowledge, the
sophisticated user will be relied upon by the manufacturer to disseminate information to the ultimate
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users regarding the dangers associated with the products. Hence, the manufacturer is relieved of a duty
to warn either. See Jodway, supra; Mascarenas, supra; Tasca, supra.

We are congtrained to further observe, however, that despite our conclusion that a duty to warn
an employer/purchaser would undermine the spirit of the sophisticated user doctrine, the record
demondtrates that Ford was, in fact, warned by defendants about the hazardous propensities associated
with their chemicds and solvents, and Ford, in turn, warned plaintiff about those dangers. Prior to being
gpproved for use, each solvent or chemica was evauated by Ford's Environmental and Occupationa
Toxicology Depatment. The review of each solvent or chemical included an andysis of its hedth
hazards and acute toxicology. In conducting the evauation, Ford relied, in part, upon information
recalived from defendants. In addition to the materia recelved from defendants, Ford aso conducted its
own research, including reviewing various databases, such as CAS and the NLM, and sometimes doing
its own testing, in order to obtain additiond information on a particular substance. Ford established its
own threshold exposure limits for its employees, which were ether the same or lower than the sandards
specified by federd regulations and by the American Conference of Governmental and Industria
Hygienigs. Further, Ford compiled and distributed the information through booklets, handouts, and
videotapes, which provided training regarding safety precautions and which warned employees,
including plaintiff, of the dangers of short-term and long-term exposure. As aresult, Ford was aware of
the known potentid hazards of the solvents and ther ingredients. Ford drew upon its depth of
knowledge to establish its own threshold exposure limits for its employees, which were ether the same
or lower than the standards specified by federd regulations and the AGGIH.

The information gathered by Ford was then placed into booklets and handouts, and distributed
to its employees pursuant to the Hazard Communication Standard, 29 CFR 1910.1200. The
information was distributed through Ford' s “ Guidelines, Responsbilities and Safe Practices Program,”
which contained a section that warned employees of the dangers of long-term exposure. Moreover, the
joint committee was formed in order to continuoudy address the hedlth and safety of its manufacturing
facilities. In connection with that program, Ford developed videotapes concerning various chemicals
and solvents to gpprise the employees of the potentid hedth hazards of chemicds and solvents in the
workplace. Again, Ford knew that solvents and chemicals posed potentia hazards to its employees
and took affirmative steps to protect its employees from such hazards.

On June 12, 1986, Ford provided this information to plaintiff when she received the
“Guiddines, Responghilities and Safe Practices Program” booklet containing dl of Ford's information
regarding the effects of long-term exposure to certain solvents and chemicd in the paint department.
She ds0 recaived other training and booklets regarding hazardous chemicas.

On the basis of the evidence presented, Ford confirmed the fact that it received information
from defendants regarding the dangers of their products. Ford even conducted testing, in conjunction
with defendants, on the products. Ford knew about the dangers associated with the products and
warned plantiff about their dangers, including the dangers of long-term exposure.  Plaintiffs have
presented no evidence showing that defendants failed to warn Ford or that Ford failed to keep her
informed. There is dso no evidence that defendants withheld any information about the product from
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Ford. We therefore conclude that defendants were entitled to summary disposition as a matter of law
on plantiffs falureto warn dam.

Paintiffs dso assart that they have a viable breach of warranty clam againgt defendants because
defendants did not advise Ford of the dangers presented by their products. We disagree. This Court
has held that a cdlam based upon a breach of implied warranty of merchantability cannot arise in a
Stuation where, as here, a sophisticated purchaser knows of the dangerous characteristics of a product.
Jodway, supra at 629-631. Therefore, defendants were entitled to summary digposition as a matter of
law on plaintiffs implied warranty dam.

Haintiffs additiondly argue that there are dear indications in the law which suggest thet the
sophisticated user doctrine would not be available to defendants because of their negligence in failing to
warn Ford of the dangers presented by their products. Specificdly, plaintiffs argued that the case law
on the sophisticated user doctrine does not comport with 2 Restatement Torts, 2d, § 388(c). We
disagree.

Subsection (c) of § 388 of 2 Restatement Torts, 2d, States that a supplier can be held lidble if it
falls to exercise reasonable care to inform “them” of the product’s dangerous condition or of the facts
which make it likely to be dangerous. Plaintiffs clam that the plurd pronoun “them” indicates that the
manufacturer may be held responsible for faling to warn ether the ultimate user or the party to whom it
originaly sold the product. Again, we disagree.

A more plausible reading of § 388(c) is that “them” refers to the ultimate users, that is, “those
for whose chattdl is supplied,” as defined in 8 388(b). However, even if “them” does refer to the
employer/purchaser, the employer/purchaser is sill a sophidticated user who the manufacturer has
reason to believe will redize the dangerous condition of the product and inform the ultimate user.
Furthermore, many of the cases discussng the sophisticated user doctrine actudly relied upon
subsection (c) to reach the conclusion that a seller or manufacturer is relieved of any duty to warn the
ultimate user of aproduct’ s danger if the employer/purchaser is a sophisticated user.

Paintiffs aso argue that the learned intermediary doctrine is analogous to this Stuation in thet a
manufacturer of a product should have a duty to warn an employer/purchaser of the harmful effects of a
product just like a manufacturer of drugs has a duty to warn the physicians who prescribe the drugs of
their harmful effects However, plantiffs andogy is without merit. Unlike the sophidticated user
doctrine, the learned intermediary doctrine is not based upon the intermediary’ s pre-exigting knowledge
of and experience with a particular drug. Rather, the learned intermediary doctrine is based upon the
fact that the patients rely upon their physicians when using a drug and may not appreciate any warnings
given directly by the manufacturer. Mowery v Crittenton Hosp, 155 Mich App 711, 719-720; 400
Nw2d 633 (1986).

Pantiffs dso cam that defendants are charged under federd law with the duty to provide
employers/purchasers with information regarding the character of their product. The Hazard
Communications Standard set forth in 29 USC 1910,1200(a)(1), states that information concerning the
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hazardous character of a product should be transmitted to the employers and employees. According to
29 CFR § 1910.1200(b)(1), chemica manufacturers must assess the hazards of the chemicals and
employers mugt inform thelr employees about the chemicds in use. While the aove is true, plantiffs
have faled to show that defendants violated their duty to provide employers/purchasers with information
regarding the character of their product as required by federd law. Furthermore, these regulations are
consstent with the sophisticated user doctrine in that they place a duty on the employer to warn its
employees of the dangers associated with the products that the employees use a work. As previoudy
discussed, in this case, defendants provided Ford with information regarding the chemicas and solvents
sold to Ford, and Ford, in turn, informed its employees, including plaintiff, about those dangers.

Ladtly, plantiffsingst that this Court should revisit the line of reasoning underlying the gpplication
of the sophisticated user doctrine pursuant to Administrative Order No. 1996-4. Pantiff damsthat the
cases impermissibly expanded Antcliff, supra, and the MIOSHA datute, and that their reasoning does
not comport with the restatement of torts. Again, we disagree.

As required by Adminigtrative Order No. 1996-4, an opinion published on or after November
1, 1990, remains controlling authority unless reversed or modified by the Supreme Court or in a specid
pand of the Court of Appeals. The cases discussed above, including the 1988 Tasca decision, do not
represent a conflict of decisions within this Court. In addition, the Supreme Court has not reversed a
decision on the sophisticated user doctrine by this Court. Furthermore, there is no reason for this Court
to convene a specid pand to decide this issue as dl the cases have been decided consstently. Lastly,
the sophisticated user doctrine is not premised upon MIOSHA; therefore, MIOSHA obligations are not
the linchpin of the sophisticated user doctrine.

Affirmed.

/9 Harold Hood
/9 Richard Allen Griffin
/s/ John F. Foley

! Throughout this opinion, Jeanette Muszynski will be referred to as “plaintiff,” athough Bruce
Muszynski is dso aplantiff in thisaction. Hisdamsare wholly derivative.

2 One who supplies a dangerous product to another through a third person may or may not have a duty
to warn the ultimate user of the product's dangers. The test for determining the existence of a duty in
such asituation is embodied in 2 Restatement Torts, 2d, Sec. 388, pp. 300-301.:

One who supplies directly or through a third person a chattel for another to use
is subject to liability to those whom the supplier should expect to use the chattel with the
consent of the other or to be endangered by its probable use, for physica harm caused
by the use of the chattel in the manner for which and by a person for whose e it is
supplied, if the supplier
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"(a) knows or has reason to know that the chattel is or is likely to be dangerous
for the usefor which it is supplied, and

"(b) has no reason to bdlieve that those for whose use the chattel is supplied will
redlize its dangerous condition, and

"(c) fails to exercise reasonable care to inform them of its dangerous condition
or of the facts which makeit likely to be dangerous.”
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